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United States Court of Appeals for the 
District of Columbia 
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No. 7628. 


Special Calendar. 


WILLIAM ALFRED LUCKING, 
Appellant, 
vs. 

PRESTON DELANO, Comptroller of the Currency, 
and B. C. SCHRAM, Receiver of FIRST NA¬ 
TIONAL BANK-DETROIT, and FIRST 
NATIONAL BANK-DETROIT, 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


This is an appeal from the judgment and order of 
the District Court of the United States for the Dis¬ 
trict of Columbia entered December 21, 1939 dismiss¬ 
ing the amended and supplemental complaint, setting 
aside service of process upon B. C. Schram, Receiver 
of First National Bank-Detroit and quashing subpoena 
duces tecum and from the judgment and order of the 
aforesaid Court denving Plaintiff's Motion for New 
Trial. 
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Jurisdictional Statement. 

Jurisdiction of this Honorable Court of Appeals, 
and of the District Court, depends upon— 

(1) The residence of the Comptroller of the 
Currency in this District. 

(2) The statutory duty of said Comptroller of 
the Currency to require the Receiver of the First 
National Bank-Detroit (appointed by him on May 
11, 1933) to “ proceed to close up such associa¬ 
tion”, promptly and without undue delay and 
waste. 

See Sec. 191 of 12 IT. S. C. A. and other ap¬ 
plicable statutes. 

(3) The general power of a Court of Equity 
to require the 

(a) due and proper administration of a trust 
estate, and 

(b) a proper accounting by a trustee or re¬ 
ceiver, whether appointed under statute or by 
order of court. 

Statement of Case. 

1. Appellant filed on April 28, 1939, in the District 
Court of the United States for the District of Co¬ 
lumbia, his complaint as a depositor of the First Na¬ 
tional Bank-Detroit—showing 

(a) That defendant Comptroller of the Cur¬ 
rency had appointed a Receiver of the First Na¬ 
tional Bank-Detroit on May 11, 1933, said Bank 
having deposits at that time of nearly $400,000,- 
000 . 

(b) That dividends of 70 cents on the dollar 
had been paid all general creditors by December, 
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1934, and an additional 10 cents on the dollar on 
May 16, 1938. (R. 13.) 

(c) That the Comptroller of the Currency had 
approved a plan of liquidation for the Guardian 
National Bank of Commerce of Detroit in 1934, 
giving its depositors the option of accepting 87 
cents on the dollar of their claims or receiving 
certificates of a liquidating corporation for about 
100 cents on the dollar. 

That said Receivership of said Guardian Bank 
was thereupon terminated on said basis—see 
paragraphs (15) to (18) of the complaint. (R. 7 to 
9.) 

(d) That a like termination of the receivership 
of First National Bank-Detroit could have been 
had in 1936, but the Comptroller of the Currency 
has deliberatelv refused and neglected to assist 
or approve similar plans for ending this receiver¬ 
ship—then six years old, see paragraphs (22), 
(23), (25) and (26) of the complaint. (R. 12 to 14.) 

(e) That such refusal to “close up” the said 
receivership of First National Bank-Detroit has 
resulted in great and unnecessary expense for the 
depositors and stockholders of said Bank. 

(f) That the Receiver of First National Bank- 
Detroit has more than sufficient assets in his hands 
to pay all lawful claims in full against said Bank. 

(g) On November 24, 1939 the complaint was 
amended to show that on May 24, 1939 the Comp¬ 
troller of the Currency requested appellant to 
present a plan to terminate this receivership— 
and a continuance of this cause by written stipula¬ 
tion was agreed upon, for that purpose. (R. 41 and 
47, see Exhibit E-2.) 
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(h) That various letters passed between ap¬ 
pellant and the Comptroller of the Currency at¬ 
tached as Exhibits E to L, one of which was a 
list of suggested members of a Liquidation Plan 
Committee. (R. 4G to 62.) 

1 (i) That appellant has had conferences with 

different law firms of Detroit representing various 
depositors, and that all depositors so consulted 
are willing to accept the principal of their de¬ 
posits without any interest thereon. (R. 43.) 

(j) That the Receiver of said bank would re¬ 
quire at least five years longer in the usual course 
of liquidation of the Bank's assets, to pay a last 
dividend of twenty cents, thus making a total of 
100 cents on the dollar to all general depositors. 
(R. 44.) 

(k) That the complaint in this cause has re¬ 
ceived wide publicity in the public newspapers of 
Detroit, Michigan. (R. 45.) 

2. Appellant’s amended complaint asked: 

(a) An accounting by defendants of excessive 
legal expenses paid out to the Receiver’s attor¬ 
neys and salaries to the Comptroller’s office in 
Washington, alleged in the Complaint to now total 
over $2,250,000. 

(b) That the defendants Comptroller and Re¬ 
ceiver be required by a mandatory writ of in¬ 
junction, preliminary and permanent, to recover 
unlawful and void payments by Receiver First 
National Bank-Detroit as well as excessive, un¬ 
warranted and unlawful attorney’s fees and legal 
expenses in said receivership of said First Na¬ 
tional Bank-Detroit. 

(c) That the Receiver be determined to have 
sufficient assets to pay all lawful claims in full. 




(d) That the Court wind up the affairs of the 
receivership of said First National Bank-Detroit. 

(e) General prayer for relief. (See R. 15.) 

(f) By an additional prayer for relief (R. 46), 
appellant asked that the District Court appoint a 
committee of eleven to formulate and present to 
the court a liquidation plan, said committee to 
fairly represent the interests of depositors and 
stockholders of the Bank, and further that the 
Committee be given all necessary information 
from the books and records of the Receiver. (R. 
46.) 

3. Defendant Schram, Receiver of First National 
Bank-Detroit moved to quash service of process upon 
him, on the ground that he was not a resident of the 
District of Columbia. (R. 74.) 

4. Defendant Comptroller of the Currency moved 
to dismiss the Complaint on the grounds that: 

(1) The complaint as amended and supple¬ 
mented asks the Court for relief on matters which 
are solely and exclusively within the discretion 
of the Comptroller of the Currency. That no 
facts are alleged which would justify the Court in 
setting aside the official acts of the Comptroller. 

(2) The question whether the Comptroller 
should approve a plan to terminate this National 
Bank receivership and sell the remaining assets 
is vested solely in the discretion of the Comptrol¬ 
ler. 

(3) Plaintiff shows no ground for an account¬ 
ing by the Comptroller of the Currency of the 
expense of the liquidation and administration of 
the said receivership. 
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(4) The plaintiff before the complaint was 
filed, made no demand for certain information. 

(5) The depositors have not yet received from 
the Receiver the principal of their claims in full. 

(6) That no claims are averred showing that 
the Comptroller or his predecessor have been 
guilty of bad faith or personal fraud in the ad¬ 
ministration of said receivership. (R. G9-71.) 

5. The District Court, Honorable Alfred A. Wheat, 
presiding, without making any findings of fact or con¬ 
clusions of law , entered an order under date of De¬ 
cember 21, 1939 as follows: 

(a) Dismissing the appellant’s amended and 
supplemental complaint; 

(b) Quashing the subpoena duces tecum served 
upon the Comptroller; 

(c) Sustaining objections to interrogatories; 

(d) Quashing service of process upon B. C. 
Scliram as Receiver of First National Bank-De- 
troit. (R. 74, 75.) 

6. On December 26, 1939, plaintiff and appellant 
moved for a new trial on the following grounds: 

(a) That no dismissal of this cause on the 
merits should be made when the defendants Comp¬ 
troller of the Currencv and Receiver of said Bank 
could not be brought into this court as joint de¬ 
fendants. 

(b) That the Comptroller of the Currency had 
taken the position by Exhibit A that this is not 
a proper class suit or representative of the rights 
of the general depositors, and therefore, the dis¬ 
missal was not res ad judicata of their rights. 
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(e) That the causes of action shown in the 
supplemental and amended complaint should only 
be disposed of on the merits in a district where 
all three defendants, namely, the Comptroller, the 
Receiver and the First National Bank-Detroit 
could be brought before the Court for final de¬ 
termination—and the Court had held that the 
receiver, B. C. Sell ram, could not be brought into 
the District Court for the District of Columbia. 

(d) That the depositors of First National 
Bank-Detroit were entitled to inspection of the 
Receiver’s books and records, within the rule of 
Davis Trust Company, 66 App. D. C. 168, 85 Fed. 
(2d) 571. 

(e) Depositors were entitled to a termination 
of the receivership, within the rule of U. S. Sav¬ 
ings Bank vs. Morgentliau, 66 App. D. C. 234, S5 
Fed. (2d) 811. 

7. On January 18, 1940 the District Court entered 
an order denying plaintiff’s motion for new trial, the 
Court stating no reasons or opinion for such denial . 
(R. 79.) 

8. On February 5, 1940, plaintiff filed his notice of 
appeal. (R. 79.) 

9. On the same day, February 5,1940, plaintiff and 
appellant filed his Statement of Points Relied On on 
appeal as follows: 

(a, b, c) The Court erred in dismissing the 
amended and supplemental complaint, in not grant¬ 
ing the relief prayed for, and in overruling the mo¬ 
tion for new trial. 
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(d) The Court erred in not taking full proofs 
upon the complaint as amended and supplemented 
so that a linal determination on the merits could 
be made whether 

(i) Receiver Scliram was properly before 
the Court, 

(ii) Whether the defendants were account¬ 
able as prayed for; 

(iii) Whether defendant's Receiver and 
Comptroller should be decreed to wind up the 
receivership of the First National Bank-Detroit. 

(e) That the Comptroller of the Currency has 
wrongfully taken the position in the District Court 
for the Eastern District of Michigan that he could 
not be brought before that court for determination 
of questions and issues raised in suits therein. 

That if said Comptroller is properly made a 
party in said causes in the District Court of Michi¬ 
gan, then that the pending cause should be dis¬ 
missed without prejudice in order that said ques¬ 
tions be determined in Michigan where said Re¬ 
ceiver Schram can be made a party defendant. 

(f) That the lower court erred in not deter¬ 
mining that it had jurisdiction to terminate and 
wind up the receivership of the First National 
Bank-Detroit—when the bank’s receiver fails to 
do so—and to determine when and how the said 
receivership should be terminated 

(i) when the Comptroller of the Currency 
and his subordinates are unreasonablv delaving 
and interfering with such termination; 

(ii) when the statement of the condition of 
said Bank issued by Receiver Scliram shows 
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more than sufficient assets to pay all depositors 
in full; 

(iii) when further continuance of the receiver¬ 
ship is merely increasing the Receiver's legal 
expenses and attorneys’ fees; 

(iv) when nearly one-fourth of the Receiver’s 
expenses or costs of liquidation (exclusive of 
interest and expense charged oil borrowed 
money) as of September 30, 1939, are for legal 
and similar expenses of said receivership. 

(g) The lower court erred in not taking judi¬ 
cial notice that it is the practice of the Comp¬ 
troller of the Currency to speedily wind up the 
affairs of insolvent national banks—and that de¬ 
fendants have, years ago, under similar circum¬ 
stances, terminated the receivership of Guardian 
National Bank of Commerce. 

(h) The court erred in not holding that wheth¬ 
er the Receiver may reasonably keep this receiv¬ 
ership open for years to come, is a question of 
fact upon which defendants should give substan¬ 
tial evidence to support such a course. 

(i) That the court erred in holding that secrecy 
by the Comptroller of the Currency and his Re¬ 
ceiver of the expenses and costs of liquidation, is 
not favored by the courts, and that stockholders 
and depositors are entitled to inspection of the 
books and records of the Receiver, etc. 

(j) That the final judgment and order of De¬ 
cember 21,1939 is erroneous for other reasons and 
grounds appearing of record. (R. 80 to 83.) 
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ARGUMENT BY APPELLANT. 

Point I. 

The Complaint raises meritorious questions and is¬ 
sues upon which the Lower Court should have made 
proper findings ot“ ultimate facts. 

The rule announced by this Honorable Court in 

Boos v. Hardee, GS App. D. C. 77, 92 Fed. (2) 
234, 

might well be applied to the case at bar. 

For this Court in its opinion in Boos vs. Hardee, 
supra, cited such decisions as— 

Edwards v. Holland Banking Company, 75 
Fed. (2d) 712 (8 C. C. A.). 

In Edwards c. Holland Banking Company, supra, a 
claim for legal services against a National Bank Re¬ 
ceiver was dismissed, without special findings of fact 
and separate conclusions of law. 

The Eighth Circuit Court of Appeals held the cause 
should be remanded to the Lower Court to make “com¬ 
plete findings and conclusions of law as directed by 
Equity Rule TO 1 /*”. 

And see 

Clarke v. Gold Dust Corporation, 91 Fed. (2d) 

12 , 

where the Third Circuit Court of Appeals reversed an 
order of the Lower Court dismissing an amended bill 
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of complaint, because the District Court had made no 
findings of facts and conclusions of law. 

In Gibbs vs. Buck, decided April 17, 1939, 307 
U. S. 66-99; 83 L. Ed. 1111 

Justice Reed dealt with the necessity of findings of fact 
and conclusions of law in an injunction suit decided on 
the pleadings. In this case the findings of fact and 
conclusions of law were filed after the Court's order 
and decree. 

“Better practice dictates the findings of fact and 
conclusions of law before or contemporaneously witn 
the order or decree”, the Court said. 


In the case at bar no findings of fact or conclusions 
of law have been filed at any time. 

Interstate Circuit vs. U. S., 304 U. S. 55, 5<S; 
82 L. Ed. 1146. 

The Supreme Court of the United States in a per 
curiam opinion set aside the decree and remanded the 
case, quoting Equity Rule 70M> stating: 

“The District Court did not comply with this 
rule. The Court made no formal findings.” 

In Brown vs. Metropolitan Life Insurance Co., 
69 App. D. C. 233 

this honorable Court in a per curiam opinion held that 
a memorandum opinion in the lower Court enabled the 
reviewing Court to know the basis of the Trial Court’s 
determination. In Interstate Circuit vs. U. S. supra , 
the Supreme Court held “that the opinion of the Court 
was not a substitute for the required findings.” The 
Record of the case at bar contains no memorandum 


opinion. 
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And this Honorable Court followed its ruling in 
Boos v . Hardee, supra, in the later cases of: 

Heitmeyer v. Federal Commission, G8 App. 
D. C. ISO, 95 Fed. (2d) 91. 

Societe, etc. v. Cummings, G9 App. D. C. 154, 
99 Fed. (2d) 389. 

Point II. 

The Rule of this Court, in effect, is that if a National 
Bank Receiver has sufficient assets on hand, with 
which to satisfy all creditors,—the receivership may 
be terminated by proper application to a Court of 
Equity. 

See 

U. S. Savings Bank vs. Morgentliau, G6 App. 
I). C. 234, 85 Fed. (2d) 811. 

By this record, and the Lower Court’s order of De¬ 
cember 21, 1939, made without findings of fact or con¬ 
clusions of law, and dismissing the amended and sup¬ 
plemental complaint, there is no way to determine for 
example, whether the Court’s dismissal was— 

(a) Because it believed there was sufficient 
assets to pay all claims, but the Lower Court 
doubted its power to act, or whether 

(b) The Lower Court did not believe there 
were sufficient assets in the hands of Receiver 
Sell ram, with which to pay all claims, or whether 

(c) The Lower Court dismissed the complaint 
because Receiver Schram and the Bank were not 

1 properly before the Lower Court, being residents 
of Michigan. 
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Appellant respectfully submits that on this ques¬ 
tion alone, it is apparent that the Court’s dismissal, 
without findings of fact or conclusions of law—renders 
it next to impossible for this Honorable Court of Ap¬ 
peals to review properly the judgment of dismissal, 
within its rule of Boos vs. Hardee, supra. 

Point III. 

This case is not an attempt to defeat a stock assess¬ 
ment liability imposed upon National Bank stockholders 
by the Acts of Congress. 


Decisions holding the discretion of the Comptroller 
of the Currency in levying an assessment, cannot be re¬ 
viewed by the Courts—are clearly to be distinguished 
from depositors’ suits, for an accounting and to ter¬ 
minate a receivership unreasonably prolonged. 


Thus the distinction between an attempt by a Na¬ 
tional Bank stockholder to defeat an assessment suit— 

and a case where an accounting and winding up of 
the bank’s receivership is asked—is well set forth in 
Stephens v. Hamilton, 81 Fed. (2d) 324 (7 C. C. A.) 
where the Court said: 

“In addition to his demand for an accounting 
of assets alleged to have been wrongfully inter¬ 
mingled by appellee as receiver of both the Old 
Bank and the new Bank, appellant also demanded 
an accounting of all funds alleged to have been 
collected as rents and profits of the First Amer¬ 
ican Safe Deposit Company, an Illinois Corpora¬ 
tion, the entire stock of which was alleged to be 
held in trust for the benefit of all the shareholders 
of the Old Bank. He relied upon these demands 
for accounting, as affirmative relief entitling him 
to a separate trial of the equitable issues prior to 
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the determination of the legal issues of the case. 
As to this, the court held that it was no defense to 
the claim involved in this case, and that: ‘If the re¬ 
ceiver is not properly administering the affairs of 
the Old Bank, the only one in which defendant is 
interested, that matter may be adjudicated when 
the receiver tiles his accounts. In the meantime 
defendant under the repeated decisions of the 
courts must pay the assessment levied by the 
comptroller\ We agree with this ruling.” 

Point IV. 

There are many decisions where various acts of the 
Comptroller and Receiver of a National Bank have 
been fully examined by the Courts—and decisions on 
the merits had. 

By turning to these decisions on the merits, we 
find in— 

(a) U. S. Savings Bank vs. Morgcnthau, 66 
App. D. C. 234, 85 Fed. (2d) 811—this Honorable 
Court held that stockholders were not entitled to 
a restoration of the bank's assets to its stockhold¬ 
ers by the receiver, unless it appeared that the as¬ 
sets were sufficient to pay “both the principal of 
the debts and the interest thereon” in full, and 
that there were no facts averred which showed 
arbitrary or bad faith acts of the Comptroller. 

(b) In the Cooper v. O’Connor case in 69 App. 
I). C. 100, 99 Fed. (2d) 135 and 143, this Court 
held that damages for malicious prosecution by 
the Comptroller and his attorneys were not re¬ 
coverable, under a charge of conspiracy, when the 
acts complained of were within the official duties 
of the defendants. 


(c) In Dunn v. O'Connor, 67 App. D. C. 76, 89 
Fed. (2d) 820, this Court of Appeals held that 
although it was not proper to resist an assessment 
liability bv a National Bank Receiver, bv an effort 
to show that certain claims or assets would make 
such assessment unnecessary—nevertheless, the 
complaint should not be dismissed when the Comp¬ 
troller’s decision as to unlawfulness of claims 
against the Bank was properly before the Courts. 
See page 829 of 89 Fed. (2d) on this point. 

(d) While in Cooper v. Woodin, 63 App. D. C. 
311 (72 Fed. (2d) 179), this Court of Appeals held 
on the merits that the refusal of the Comptroller 
of the Currency to approve a reorganization plan 
was justified. 

In this case the Comptroller of the Currency 
filed answer on the merits and the case was dis¬ 
posed of as it should have been—and not by an 
attempt at concealment of material facts by a 
motion to dismiss, as was done in the case at bar. 
This Court said: 

“Upon a review of the record we are con¬ 
vinced that the Comptroller of the Currency was 
acting within his statutory authority in hold- 
ing that the plan of reorganization proposed by 
appellant was not fair and equitable as to the 
depositors and other creditors of the bank, and 
is not in the public interest, and that the Comp¬ 
troller was right in refusing to adopt appel¬ 
lant’s proposed plan, and consequently that his 
action in this behalf was not arbitrary or capri¬ 
cious. 

In view of our opinion upon the unmistakable 
facts of the case and the plain provisions of the 
statute we find it unnecessary to refer to the 
many court decisions and other authorities cited 
by the respective parties. 

The decision of the lower court is affirmed, 
with costs.” 
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Point V. 

Plaintiff respectfully submits that the substance of 
defendant Comptroller of the Currency’s Motion to 
Dismiss is that: 

I. Even though he admits (by his motion to dis¬ 
miss) that: 

(a) Defendants fail to perform their statutory 
duty to “proceed to close up such association”. 
See Section 191 of 12 U. S. C. A. 

(b) Defendants refuse to bring suit to recover 
excessive legal fees and expenses paid out—al¬ 
though demand upon them to do so was made by 
this complaint in April, 1939, 

(e) That the Receiver now has enough assets 
in his hands to pay all creditors of the bank in 
full, and 

(d) A feasible plan to terminate the Receiver¬ 
ship can be readily worked out and put into effect. 

II. Nevertheless, this Honorable Court is Power¬ 
less to act—all such matters having been handed over 
absolutely to the Comptroller’s conscience by Con¬ 
gress. 


To this position of the Comptroller, appellant sub¬ 
mits that the Courts have repeatedly held that no ad- 
miiiistrative officer may act arbitrarily or capriciously 
or contrary to the law—without being called to ac¬ 
count by the Courts in a proper action. 

For example, relief upon the merits has been grant¬ 
ed where; 
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(a) National Bank Receivers have illegally 
sold assets in their control. 

Jackson v. Comptroller of the Currency, 12 
Fed. (2) 676 (5 C. C. A.) Cert, denied 273 
U. S. 697 

(b) National Bank Receivers have fraudu¬ 
lently sold assets in their control. 

Baker v. Schofield, Receiver, etc., 243 U. S. 
114 

(c) National Bank Receivers have illegally 
paid out assets in their control. 

Rhodes v. O’Connor, 65 App. D. C. 21, 79 Fed. 
(2d) 146 Affd. 297 U. S. 383 

(d) And the Courts have reviewed upon the 
merits a refusal by the Comptroller of the Cur¬ 
rency to approve a reorganization plan. 

Cooper v. Woodin, 63 App. D. C. 311, 72 Fed. 
(2d) 179 

(e) And Decisions by the Comptroller and Re¬ 
ceivers respecting prior contracts of insolvent Na¬ 
tional Banks will be reviewed on the merits. 

Dunn v. O’Connor, 67 App. D. C. 76, 89 Fed. 
(2d) 820, 829 

Point VI. 

The Federal Courts of Equity are open to small 
depositors and stockholders—as well as to large ones 
—to question the legality—as well as the advisability 
of a corporate contract or act. 

See— 

Ashwander v. T. V. A. 297 U. S. 288 
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Here, Mr. Justice Hughes said in the Court’s 
opinion that: 

“First: The right of plaintiffs to bring this 
suit. Plaintiffs sue in the right of the Alabama 
Power Company. They sought unsuccessfully to 
have that right asserted by the Power Company 
itself, and upon showing their demand and its 
refusal they complied with the applicable rule. 
'While their stockholdings are small, they have a 
real interest and there is no question that the suit 
was brought in good faith. If otherwise entitled, 
they should not be denied the relief which would 
be accorded to one who owned more shares. * * * 

In such a case it is not necessary for stockhold¬ 
ers—when their corporation refuses to take suit¬ 
able measures for its protection—to show that the 
nianaging board or trustees have acted with 
fraudulent intent or under legal duress. To en¬ 
title the complainants to equitable relief, in the 
absence of an adequate legal remedy, it is enough 
for them to show the breach of trust or duty in¬ 
volved in the injurious and illegal action. Nor is 
it necessary to show that the transaction was 
ultra vires the corporation. The illegality may be 
found in the lack of lawful authority on the part 
of those with whom the corporation is attempting 
to deal.. Thus, the breach of duty may consist 
in yielding, without appropriate resistance, to 
governmental demands which are without war¬ 
rant of law or are in violation of constitutional 
restrictions.” 


And see where: 

(a) A Class suit involving millions of dollars was 
brought by one Depositor in a National Bank. 

O’Connor v. Rhodes, 65 App. D. C. 21, 79 Fed. 
(2d) 146 Affd. 297 U. S. 383 
“Per Curiam. 

Respondent, Thomas E. Rhodes, suing in his 
own right and on behalf of other creditors of the 
Commercial National Bank of Washington, sought 


i 
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the restoration of amounts alleged to have been 
illegally paid to petitioners by the Bank’s re¬ 
ceiver.” 

(b) And where a suit was brought by a majority 
stockholder, who was also a depositor, to compel the 
Comptroller of the Currency to approve a plan of 
reorganization, etc. 

Cooper v. Woodin, 63 App. D. C. 311, 72 Fed. 
(2d) 179 

(c) While the rule of the Sixth Circuit Court of 
Appeals is stated in General Co. v. Rij. Co., 250 Fed. 
160, to be: 

“* * * (c) The amount of such stock, namely 5 
shares, was not so inconsiderable and trilling in 
value that the plaintiff should, on that ground, 
be denied such equitable relief as it might other¬ 
wise be entitled, as a matter of right, to receiver: 
especially as its petition was also filed in behalf 
of other stockholders similarly situated, some of 
whom, if the suit had been proceeded with, might, 
for aught then appearing, have joined and shared 
its benefits.” 

To summarize on this point: 

(1) O’Connor v. Khodes, 65 App. D. C. 21, 79 Fed. 
(2d) 146, Affd. 297 U. S. 383 (Suit by One 
Depositor) 

(2) Jackson v. McIntosh, 12 Fed. (2d) 676, (5 C. 
C. A.) Cert, denied 273 U. S. 697 (Suit by one 
stockholder and two depositors) 

(3) Cooper v. Woodin, 63 App. D. C. 311, 72 Fed. 
(2d) 179 (Suit by one stockholder who was a 
depositor) 
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(4) Wittnebel v. Loughman, 80 Fed. (2d) 222 (2 
C. C. A.) Cert, denied (Suit by one stockhold¬ 
er, 935 shares out of 25,000) 

(5) Ashwander v. T. V. A., 297 U. S. 2S8 (Suit 
by one stockholder—later joined by others.) 

Point VII. 

It may be contended that a presumption arises that 
the 'Comptroller is properly performing his duties and 
statutory obligation to speedily wind up the affairs of 
First National Bank-Detroit, and terminate the said 
receivership now. 

But such presumption may be shown to be unfounded 
—and such questions are for trial on the merits. 

U. S. Chemical Foundation, 272 U. S. 1, 14. 
Proctor & Gamble Company v. Coe, 68 App. 

D. C. 246, 96 Fed. (2d) 518, 521. 


And see 

Cooper v. O'Connor, 69 App. D. C. 100, 99 
Fed. (2d) 135 

where it was said that such presumption could be over¬ 
come by “allegation or proof to the contrary.” 

Point VIII. 

Upon motion to dismiss—the facts set forth in the 
complaint are admitted. 

Polk Company v. Glover, 305 U. S. 5-19, 83 L. 
Ed. 6. 

School v. McAnnultv, 187 U. S. 94. 

Geiger v. Trust Co., 30 Fed. (2d) 7 (6 C. C. A.) 
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In Geiger v. Trust Company, supra , the Sixth Cir¬ 
cuit Court of Appeals said, per Hicks, Circuit Judge: 

“The motion to dismiss admits as true, the facts 
alleged in the bill, and only the facts appearing in 
the face of the bill and its exhibits can be con¬ 
sidered on the motion. Conway v. White, 292 F. 
837, 840 (C. C. A. 2). And to authorize dismissal 
upon motion it must clearly appear from the facts 
alleged that the plaintiff's bill must be dismissed 
upon final hearing. Kansas v. Colorado, 18”) C. S. 
125, 145, 22 St. Ct. 552, 40 L. Ed. 838; Krouse v. 
Brevard Tannin Co., 249 F. 548 (C. C. A. 4); Con¬ 
way v. White, supra. Further, if the bill upon its 
face presents a case for any relief, it will not be 
dismissed. Kansas v. Colorado, supra. * * * The 
point is made that the bill does not allege that 
plaintiff has not already had that to which he is 
entitled under clause 7 of Exhibit B, to-wit, ‘the 
benefit of the securities.’ We do not regard such 
failure as fatal when tested bv motion to dismiss. 
The case has a trust feature. Plaintiff as bene¬ 


ficiary is suing defendant for an accounting. He 
has presented his theory upon which he seeks re¬ 
lief. Defendant has possession of the trust fund. 
What disposition, if any, defendant made of this 
fund, is peculiarly and of necessity within its own 
knowledge, and any allegation of plaintiff with 
reference thereto is not required. Story’s Equity 
Pleading, Sec. 255. If defendant has in any way 
lawfully appropriated plaintiff’s share of this 
fund to his benefit, this is a matter of defense.” 


Point IX. 

By his motion to dismiss—the Comptroller of the 
Currency admits that: 

(a) The receivership of First National Bank— 
Detroit should be terminated. 
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(b) Excessive and illegal attorneys expenses 
have been incurred and paid by defendant receiv¬ 
er. 

(c) Sufficient assets are in the hands of the 
Receiver to pay all lawful claims. 

(d) Said receivership can be terminated and 
defendant Comptroller wishes to do so—and has 
stipulated in this cause to do so—and 

(e) The Comptroller obtained extensions of 
time in this cause from plaintiff on May 24, 1939, 
by written stipulation (see supplemental com¬ 
plaint, Exhibit E-2) to permit a plan of termina¬ 
tion to be worked out. 

(f) Xo depositors want or are asking for in¬ 
terest on their deposits * see paragraph 47 of com¬ 
plaint. 

(g) Defendants have failed in their duty and 
agreement to end said receivership. 

A summary of the allegations of the amended and 
supplemental complaint will be found in the Appendix 
to this Brief, Part I. 

And plaintiff and appellant respectfully submits to 
this Honorable Court that it has the power and juris¬ 
diction to itself wind up this receivership —which is 
admitted repeatedly by the Comptroller of the Cur¬ 
rency in his stipulation of May 24,1939, and his letters 
to plaintiff (see paragraphs 43 to 46—of the amended 
and supplemental complaint)— 


Should be done at this time. 
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For Parties may stipulate facts—namely: 

That this receivership should he terminated now — 

which admissions of fact may and do give the Courts 
jurisdiction to act. 


See— 

Railway Co. v. Ramsey, 89 U. S. 322. 

In Railway Company v. Ramsey, supra, the Supreme 
Court, in its opinion, said: 

“Consent of parties cannot give the courts of the 
United States jurisdiction, but the parties may ad¬ 
mit the existence of facts which show jurisdiction, 
and the courts may act judicially upon such an ad¬ 
mission. 

Here the parties have put into the record their 

joint admission that the cause was transferred to 

the Circuit Court from a State court, and that the 

evidence of the transfer which was once among the 

tiles has been destroyed. They have asked the 

« * 

court to act upon this admission and proceed with 
the cause. The court did proceed.” 

What the Comptroller of the Currency has admitted 
is the very important fact, that he should— as a matter 
of fact —terminate this receivership. 

If he further continues it—he is obviously acting by 
his own written admissions—capriciously and arbi¬ 
trarily—and so should be restrained by this Court, 
within well established rules. 


See— 

Nat. Remedy Co. v. Hyde, Secy, of Agricul¬ 
ture, 60 App. D. C. 252, 50 Fed. (2d) 1066. 
School v. Me Annuity, 187 U. S. 94. 
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In that connection Appellant begs to call this Court’s 
attention to such letters of the Comptroller of the Cur¬ 
rency, as 

(a) His letter of May 31, 1939 (Exhibit F) in 
which the Comptroller states he is ready to con¬ 
sider any proper plan to “wind up the receiver¬ 
ship.’’ (R. 48.) 

(b) In the Comptroller's letter of December G, 
1939, (Exhibit A, R. 77) he stated: 

“We advised you in the conference at this of¬ 
fice on May 24,1939, in which you participated that 
the Comptroller of the Currency was entirely will¬ 
ing at any time to consider a proper plan for dis¬ 
position of the remaining assets of the receiver¬ 
ship of First National Bank-Detroit, but that 
steps towards that end would not be initiated by 
the Comptroller of the Currency and must be 
worked out by responsible and representative per¬ 
sons in Detroit. The position of the Comptroller 
in this respect was further indicated by our letter 
to vou of Mav 31, and also bv our letter to you 
' mailed on November 9 in response to your letter of 
November 6.” 

And Appellant, in his supplemental complaint, 
showed to this Court that the Comptroller had neglect¬ 
ed and refused to approve such a Committee, or to act 
on the names suggested by appellant for such a com¬ 
mittee, on June 24, 1939, by his letter marked Exhibit 
II (R. 53). 


And accordingly on November 24, 1939, appellant 
again wrote the Comptroller of the Currency, by Ex¬ 
hibit J (R. 58, 60) that: 

# 


# 


* 


# 
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“It was my general understanding of the ar¬ 
rangement of Mav 24th with vou, and of the mean- 
ing of Mr. Upham’s letter to me of June 2nd last, 
that the lirst step to be accomplished was the for¬ 
mation of ‘an approved group or committee,' 
which would represent both depositors and stock¬ 
holders. It seems to me very important that this 
be done at a very early date, and I felt justified in 
making this suggestion to you personally. 

Moreover, it is the position of the plaintiffs in 
the two cases now pending in the District Court of 
Columbia, lile Numbers 2295 and 2563, that if the 
parties thereto cannot agree upon such ‘an ap¬ 
proved group or committee' representative of both 
‘depositors and shareholders of the Bank'—that 
under the different stipulations the Court would 
have the power, upon motion, to do so. 

You will no doubt recall at our conference in 
your office the morning of May 24th, I stated to you 
that the formation of a plan for terminating the 
First National Bank-Detroit receivership rested 
upon a different basis than that of the Guardian 
Detroit Bank receivership, because it was now 
within the jurisdiction of the District Court of Col¬ 
umbia. 

Very respectfully, 

WAL/M William Alfred Lucking.” 

No reply from the Comptroller was ever received to 
this Exhibit J, and Appellant turned to the District 
Court for the District of Columbia for aid—and now 
to this Honorable Court of Appeals. 

Appellant respectfully submits the cause should 
be remanded for trial on the merits. 

Respectfully submitted, 

ALBERT W. FOX, 

WILLIAM ALFRED LUCKING, 

Attorneys for Appellant. 
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A. 

SUPPLEMENTAL STATEMENT OF THE CASE. 

(a) Original Bill of Complaint. 

The original bill of complaint was filed by appellant 
against Preston Delano, Comptroller of the Currency, 
and B. C. Schram, Receiver of the First National Bank- 
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Detroit, Michigan, on April 28, 1939 (R. 1-34), after 
the bank had been in liquidation in Detroit, Michigan, 
for a period of approximately seven years and had 
paid dividends to the depositors and other creditors 
amounting to eighty per cent. (R. 13.) 

The book value of the assets of said bank, as shown 
by “Exhibit C” of the original bill of complaint (R. 
31), was over one-half billion dollars, consisting of 
assets at suspension of $408,615,208.27, plus additional 
assets acquired after suspension of a book value of 
$32,901,021.54, making a total of assets (book value) 
of $501,570,229.81. 

Appellant, in his original bill of complaint, sought 
to have the District Court of the United States for 
the District of Columbia take over the liquidation of 
this receivership bank located in the City of Detroit, 
Michigan, and wind up its affairs (R. 16-17). The 
primary basis of appellant’s complaint by which he 
sought to justify such action was that defendant De¬ 
lano’s predecessor as Comptroller of the Currency 
(Hon. J. F. T. O’Connor) had failed and refused to 
wind up the affairs of said receivership in that he had 
failed and refused to sell or deliver in bulk the remain¬ 
ing assets of said receivership to an alleged proposed 
liquidating corporation, notwithstanding said prede¬ 
cessor Comptroller had approved a plan for the sale 
in bulk of the remaining assets of another Detroit, 
Michigan, bank (Guardian National Bank of Com¬ 
merce) to a liquidating corporation. (R. 3-9.) 

Plaintiff stated in liis original bill (R. 4) that the 
acts and omissions therein complained of were the acts 
and omissions of the predecessor in office of said Pres¬ 
ton Delano as Comptroller of the Currency, but he 
nevertheless maintained that said Preston Delano, as 
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Comptroller, was responsible for the acts of his prede¬ 
cessor in thus failing and refusing to sell or deliver 
the assets of said First National Bank-Detroit in bulk 
to a liquidating corporation. The following extracts 
from the original bill of complaint on this point are 
pertinent (R. 4): 

“(8) As to the said Receivership of said First 
National Bank-Detroit, the Comptroller of the 
Currency and said Bank’s Receiver did not per¬ 
form said dutv, but on the contrarv, wilfully 
breached said duty, all as hereinafter set forth. 

“(9) The acts and omissions hereinafter com¬ 
plained of were the acts and omissions of the de¬ 
fendant Preston Delano’s predecessor in the office 
of the Comptroller of the Currency, and of the de¬ 
fendant B. C. Schramand his predecessor Receiver 
of said First National Bank-Detroit; and the said 
Receiver’s acts and omissions were controlled at 
all times by the said predecessor Comptroller of 
the Currency, who took office as said Comptroller 
on or about April 1, 1933, and remained said 
Comptroller of the Currency until about Decem¬ 
ber 31, 1938. 

‘‘(10) The present defendants, Preston Delano 
as Comptroller of the Currency, and B. C. Schram, 
as said Receiver of said First National Bank-De¬ 
troit, are nevertheless accountable for the said 
acts and omissions hereinafter complained of, and 
the relief prayed of this Court is the same in all 
respects as though said predecessor Comptroller 
of the Currency was still in office as said Comp¬ 
troller on the filing of this complaint.” 

(Italics inserted) 

By way of comparison of the two banks appellant 
alleged in his original bill of complaint (R. 3): 
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“(3) That at the time of the closing of said 
First National Bank-Dctroit on February 11, 1933, 
it had an authorized capital stock issued and out¬ 
standing of the total par value of $25,000,000.00 
and total deposits of $398,798,006.00. 

“(4) That at the time of the closing of the 
Guardian National Bank of Commerce of Detroit 
in February, 1933, it had an authorized capital 
stock issued and outstanding of the total par value 
of $10,000,000.00 and total deposits of $113,866,- 
273.00.” 

(It will be observed that the deposit liabilities of the 
First National were more than three times that of the 
Guardian National.) 

With further reference to the alleged failure and 
refusal of the predecessor in ollice of defendant Pres¬ 
ton Delano to dispose of the assets of said First Na¬ 
tional Bank-Detroit to a liquidating corporation, ap¬ 
pellant alleges in his original bill (R. 12-13) that sub¬ 
sequent to the disposal in bulk of the assets of said 
Guardian National Bank, “practically the same com¬ 
mittee” attempted to bring about the sale in bulk of the 
assets of said First National Bank-Detroit to a liqui¬ 
dating corporation and that (R. 13): 

“(23) Upon information, that instead of meet¬ 
ing with the active cooperation and help of said 
predecessor Comptroller of the Currency, as was 
given said Committee in the said winding up in 
1935, of said Guardian National Bank of Com¬ 
merce of Detroit—just the reverse was encoun¬ 
tered by said Committee so acting for the depos¬ 
itors of the First National Bank-Detroit in their 
effort to wind up the receivership, and eliminate 
further expense thereof to the depositors and 
stockholders of said First National Bank-Detroit. 


“Upon information, that no good faith effort 
was made to cooperate with said Committee by the 
then Comptroller of the Currency and his ad¬ 
visors in Washington, in order to speedily wind 
up the affairs of said First National Bank-Detroit 
and terminate its receivership—as had been the 
case in said termination of said Guardian National 
Bank of Commerce of Detroit Receivership in the 
years 1934 and 1935. 

#■»### # • 

“(25) Upon information, that the then Comp¬ 
troller of the Currency and said Receiver of said 
First National Bank-Detroit, could have without 
difficulty in the years 1935 and 1936 adopted and 
put into effect substantially the same plan of 
speedily winding up the receivership of the First 
National Bank-Detroit—as was used to such ob¬ 
vious advantage to the depositors and stockhold¬ 
ers of the said Guardian National Bank of Com¬ 
merce of Detroit.” 

(Italics supplied.) 

Appellant further alleged in his original bill that 
by reason of the failure to dispose of said assets in 
bulk to a proposed liquidating corporation excessive 
receivership and legal expenses were incurred and 
expended (R. 9, 14). 

Appellant further alleged in his original bill (R. 15): 

“(28) Upon information, that by the simplest 
effort on the part of said defendants Comptroller 
of the Currency and Receiver, they could speedily 
arrange for a sufficient loan on said assets of said 
Bank from the Reconstruction Finance Corpora¬ 
tion, with which to pay at once in full all average 
sized (and less) depositors of said Bank, and then 
turn the remaining assets in the hands of said Re¬ 
ceiver over to the largest depositors and their 
committee (after property indemnity given) upon 
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condition that they pay the final balance of assets 
remaining to creditors and stockholders according 
to law. 


“(29) And plaintiff respectfully asks leave of 
this Honorable Court to show by proper proof 


how simply and effectively and speedily such a 
winding up of said Receivership can be accom¬ 
plished. by using the methods and plans, in sub¬ 
stance, used by the Comptroller of the Currency 


in terminating said Receivership of said Guardian 


National Bank of Commerce of Detroit in 1935.” 


Appellant also made certain allegations as to alleged 
illegal payments by the receiver of secured and pre¬ 
ferred claims, but (apparently as a result of informa¬ 
tion furnished by the Comptroller’s office to the appel¬ 
lant concerning the same) appellant does not discuss 
this item in his brief on appeal, and apparently the 
same may be considered abandoned by him as a ground 
of complaint. 

Incident to the main relief sought, appellant asked 
for an accounting as to receivership expenses (R. 16) 
and also attached interrogatories to be answered re¬ 
lating to the same. (R. 33-34) 

Appellant prayed further (R. 16) that the Court 
“find and determine” that there were sufficient assets 
on hand with which to pay all remaining liabilities of 
the bank “together with all lawful interest due there¬ 
on”. 

(b) Amendments to Complaint. 

Under date of July 24, 1939, appellant filed certain 
amendments to his original complaint (R. 34-41) where¬ 
in he alleged, inter alia, that a certain public act had 
been passed by the Legislature of the State of Mich¬ 
igan fixing and restricting the rate of interest payable 
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to depositors of closed banks, and that certain (un¬ 
named) commercial or demand depositors of said First 
National Bank were responsible for causing the Gov¬ 
ernor of the State to veto the act. Appellant, by way 
of additional relief, prayed: 

“That this Court permit the addition as parties 
defendant herein of the said commercial deposit¬ 
ors so procuring the said veto of said House En¬ 
rolled Act 151, and decree said depositors estopped 
to claim any interest on their said deposits after 
the closing of said bank, and that they pay per- 
sonallv all damages resulting bv their said acts 
to all other parties interested in said Bank, either 
as savings depositors or stockholders therein.” 
(R. 37) 

(c) Supplement to Amended Complaint. 

Under date of November 24, 1939, appellant filed 
(R. 41) a supplement to his amended complaint where¬ 
in he set forth, inter alia , that under date of May 24, 
1939, the defendant Comptroller of the Currency 
(Preston Delano) agreed that appellant might present 
to the Comptroller a plan to terminate the receiver¬ 
ship of First National Bank-Detroit similar to the plan 
used in the case of the Guardian National Bank of 
Commerce of Detroit, and that “upon plaintiff present¬ 
ing such a plan” it would receive “due consideration” 
by the Comptroller “to the end that said receivership 
be terminated as speedily as reasonably possible,” and 

“That defendant Comptroller would not take 
part in formulating such a plan, and would make 
no recommendations as to its terms or the per¬ 
sonnel of the group or committee sponsoring said 
plan, the only requirement being that said com¬ 
mittee be fairly representative of the interests of 
both said depositors and stockholders.” (R. 41) 
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Appellant also alleged that he had had various con¬ 
ferences with many depositors and representatives of 
depositors of the bank and that all of them had indica¬ 
ted that they were willing to waive interest upon their 
deposits upon receiving one hundred per cent, of the 
principal amount of said deposits. (R. 42-43) 
Appellant also alleged (R. 44): 

“(49) This Plaintiff further shows and states 
that from his knowledge and information, it would 
take at least five years more before said defen¬ 
dant, B. C. Sehram, Receiver of said Bank, would 
be ready, in the usual course of his liquidation of 
said First National Bank-Detroit, and able to pay 
the final dividend totaling the balance now unpaid 
out of the principal of all general deposits, namely, 
twenty per cent. 

“In that connection, Plaintiff shows that said 
Receiver's statement of the Condition of said Bank 
as of December 31, 193S, shows ‘uncollected assets’ 
of ‘estimated value’ of $87,842,007.67, and his 
statement as of September 30, 1939, Exhibit M, 
gives said uncollected assets at $76,332,572.50.” 

Appellant attached to said supplement to the 
amended complaint, certain correspondence and memo¬ 
randa as exhibits. On page 56 of the Record, Appel¬ 
lant states in one of said memoranda: 

“(h) Most of the assets remaining in the First 
National Receivership are slow, and involve real 
estate in Detroit. 

“(i) The new corporation should be made a 
liquidating vehicle, and thus be as free from taxes 
as possible. 

“(j) A Liquidation Plan Committee, representa¬ 
tive of the interests of both depositors and stock¬ 
holders, must be formed and its membership made 
acceptible to various interests involved, and par¬ 
ticularly to the Comptroller at Washington.” 


Among the letters thus attached as exhibits is one 
from appellant to Senator Brown, dated October 20, 
1939, (R. 65-66) indicating that as of that date ap¬ 
pellant was still endeavoring, in cooperation with Sen¬ 
ator Brown, to form a “Liquidating Plan Committee 

It should be observed that appellant does not state 
in his supplement to amended complaint that any pro¬ 
posed plan for the sale in bulk to a liquidation corpor¬ 
ation of the remaining assets of said First National 
Bank receivership had been submitted to defendant 
Preston Delano, nor that the membership or personnel 
of a proposed Liquidation Plan Committee had been 
selected and agreed upon by the interested Detroit par¬ 
ties, nor that defendant Preston Delano had refused 
to consider any such plan or pass upon the agreed per¬ 
sonnel of any such Committee. It should further be 
observed that in no place in any of the pleadings of 
appellant does he either allege or infer personal bad 
faith or fraud on the part of defendant Preston Delano 
or Receiver Schram. 

Notwithstanding the foregoing, appellant asked, as 
additional relief, (R. 46) in his supplement to amended 
complaint, that the Federal court in the District of 
Columbia appoint a committee of eleven to formulate 
and present to said Court in the District of Columbia 
a plan for the sale in bulk of the remaining assets (lo¬ 
cated in Detroit) of the First National Bank-Detroit 
to a liquidation corporation and that the Federal court 
in the District of Columbia require the Comptroller of 
the Currency and the receiver in Detroit to furnish all 
necessary and appropriate information from the re¬ 
ceivership files of the bank to enable said proposed 
committee to formulate and present said plan to said 
court. 
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B. SUMMARY OF ARGUMENT. 

I. 

It was not necessary for the court below to make 
Finding’s of Fact and state Conclusions of Law, under 
the circumstances of this case. The motion to dismiss 
set forth the specific issues raised, and admitted, for 
purposes of argument, all substantial facts well 
pleaded. No disputed issue of fact was involved in 
the determination of the case by the court below. 

n. 

The bill of complaint as amended and supplemented, 
fails to state a cause of action or claim against defen¬ 
dant Preston Delano, as Comptroller of the Currency, 
upon which relief can be granted. 

III. 

Appellant, under the allegations in said bill of com¬ 
plaint as amended and supplemented, is not entitled 
to, and shows no lawful grounds for, an accounting 
from the Comptroller of the Currency as to the ex¬ 
penses of liquidation and administration of the affairs 
of said bank in receivership, and is not entitled to an¬ 
swers to the interrcgatories filed with and accom¬ 
panying his bill of complaint as amended and supple¬ 
mented. (Numbered paragraph 3 of motion to dismiss 
filed by defendant Preston Delano, R. 70.) 

IV. 

The remaining points raised in appellant’s brief 
(pages 12 to 25, both inclusive) present no grounds- for 
overruling the judgment of the court below. 
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C. ARGUMENT. 

I. 

It was not necessary for the court below to make 
Findings of Fact and state Conclusions of Law, under 
the circumstances of this case. The motion to dismiss 
set forth the specific issues- raised, and admitted, for 
purposes of argument, all substantial facts well 
pleaded. No disputed issue of fact was involved in 
the determination of the case by the court below. 

It will be observed, upon examination of the record, 
that the motion to dismiss (R. 60-71), and the amend¬ 
ment to the motion to dismiss (R. 73), filed on behalf 
of defendant Preston Delano, stated that the bill of 
complaint, as amended, failed “to state a cause of ac¬ 
tion or claim against defendant upon which relief can 
be granted, in that:’', and thereupon followed, in num¬ 
bered paragraphs, the purely legal questions raised by 
the motion to dismiss and the amendment thereto. 
This motion was filed under the provisions of Rule 12, 
subdivision (b) (6). This portion of the rule and also 
subdivision (c) thereof clearly contemplate that a trial 
court is permitted to enter judgment upon the plead¬ 
ings. 

Rule 52(a) requiring Findings of Fact and Conclu¬ 
sions of Law by the trial court, “in all actions tried 
upon the facts without a jury” would seem clearly 
to have no application under the circumstances indi¬ 
cated by the record in the instant case. The case was 
not tried below upon the facts, but entirely upon ques¬ 
tions of law. The instant case did not come within 
the situation referred to by Mr. Justice Stephens in 
his opinion in Associates Discount Cory. v. Crow, — 
App. D. C. —, 110 F. (2d) 126, in that no answer was 
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filed in the instant ease raising questions of fact or 
asking that questions of fact be determined, nor were 
any substantial questions of fact in issue. In view of 
this state of the record, the substantial facts, to the 
extent well pleaded, are found in the bill of complaint 
as amended, and, under well-settled doctrine, the de¬ 
cision of the court below may be sustained not only 
with reference to any one or all of the points raised 
by the motion to dismiss, but by any other ground, as 
a matter of law, which this Court may determine prop¬ 
erly supports the decision of the court below. See 
Capital Apartment Corporation v. Yassos, 65 Fed. 
Rep. (2d) 482, 483; White v. Central Dispensary and 
Emergency Hospital, 99 Fed. Rep. (2d) 355, 360; 
llelvering , Commissioner of Internal Revenue v. 
Conran, 302 U. S. 238, 246; Indiana Farmer's Guide 
Publishing Co. v. Prairie Farmer Publishing Co. et al., 
293 U. S. 268, 281; Lewis-Hall Iron Works v. Blair, 
Commissioner of Internal Revenue, 23 Fed. Rep. (2d) 
972, 974; Maxwell v. Brayshaw, 258 Fed. Rep. 957, 959. 

The instant case appears to fall within the doctrine 
referred to in Cottman Co. et al., v. Dailey, 20 F. Supp. 
142, 145, where the court stated: 

“As the motion to dismiss admits the facts 
; stated in the bill, they must be taken as the find¬ 
ing of facts required by general Equity Rule 70%, 
28 U. S. C. A. following section 723, and it seems 
unnecessary to fully repeat them here.” 

The decision of the trial court, dismissing the bill in 
equity in said case, was affirmed on appeal (94 F. (2d) 
85) although without comment therein with reference 
to the application of Equity Rule 70%. To the same 
effect see United States Trust Co. v. Sears, 29 F. Supp. 
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643, 645, where Mr. Justice Clark, Circuit Judge, but 
acting as District Judge, stated: 

“ Since, therefore, all statements of fact made 
on behalf of either the plaintiffs or the defendant 
stand admitted in the documents on file, no formal 
findings of fact bv the court are required. Rule 
52(a), F. R. C. P.” 

None of the cases cited by appellant in his brief on 
this question appear to be contrary to the foregoing 
position. The cases cited seem to deal with situations 
involving trials upon the facts where evidence was in¬ 
troduced, or where questions of fact were otherwise 
in dispute. 

Furthermore, even if it should be considered that 
it would have been preferable or more appropriate for 
findings of fact to have been made by the court below, 
the failure to do so does not require that the judgment 
of the trial court be reversed. See Shellman v. Shell- 
wan , 68 App. D. C. 197, 198; 95 F. (2d) 108; G'oodacre 
v. Pauagopoulos, — App. D. C. —; 110 F. (2d) 716, 718. 

It may also be observed that appellant raises this 
point for the first time in his brief filed in this Court. 
It was not called to the attention of the trial court or of 
opposing counsel; was not contained in his motion for 
new trial (R. 75, 77); and was not included in ‘‘Ap¬ 
pellant’s Points on Appeal” (R. 80-S3). It would seem 
that the obligation to do this was upon appellant, par¬ 
ticularly in view of Rule 46 of the Rules of Civil Pro- 
% 

cedure requiring a party to make “known to the court 
the action which he desires the court to take * * 

See Massachusetts Bonding and Insurance Co. v. Pre¬ 
ferred Automobile Insurance Co., 110 F. (2d) 764, 765 
(decided by Circuit Judge Simons April 4,1940). Also 
see Drybough v. Ware, 111 F. (2d) 548, 550. 
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In conclusion with reference to this point, it is to be 
understood, of course, that while the general rule is to 
the effect that a demurrer or motion to dismiss admits 
fact's which are well pleaded, nevertheless such gen¬ 
eral rule is subject to the well-recognized qualifica¬ 
tion that it applies only to facts ivell pleaded, and hence 
does not embrace within the scope thereof mere con¬ 
clusions of fact not accompanied by appropriate alle¬ 
gations of supporting and substantiating facts; and 
furthermore, in this connection, it is of course recog¬ 
nized that where the alleged supporting or substantiat¬ 
ing 1 facts are contrary to the conclusions of fact the 
court will determine, as a matter of law, the effect 
thereof. Appellant, under points V (p. 16), VIII (p. 
20), and IX (pp. 21-25) of his brief enumerates vari¬ 
ous alleged admissions of the Comptroller of the Cur¬ 
rency which he considers results from the functional 
effect and operation of the motion filed by the Comp¬ 
troller of the Currency to dismiss the bill of complaint 
as amended and supplemented. It will of course be 
for the Court to determine as a matter of law, the legal 
effect, extent and scope of such alleged admissions in 
the pleadings. Appellees’ views in these respects will 
be set forth (Infra, pp. 31-34) in connection with the 
discussion of said points V, VIII, and IX. 
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n. 

The bill of complaint as amended and supplemented, 
fails to state a cause of action or claim against defen¬ 
dant Preston Delano, as Comptroller of the Currency, 
upon which relief can be granted, in that: 

(a) Defendant Preston Delano, as Comptroller of 
the Currency, is not accountable for, and plaintiff is 
not entitled to any relief against said defendant, con¬ 
cerning or in connection with, the alleged acts or omis¬ 
sions of defendant’s predecessor in office, referred to in 
said bill of complaint as amended and supplemented . 

Appellant concedes in his original bill (R. 4) that the 
acts and omissions complained of were the acts and 
omissions of the predecessor in office of said Preston 
Delano, as Comptroller of the Currency, hut neverthe¬ 
less maintains, in said bill of complaint that defendant 
Preston Delano is responsible for said acts of his said 
predecessor in office in failing and refusing to dispose 
of the assets of said First National Bank-Detroit, in 
receivership, in hulk to a liquidating corporation under 
a plan similar to that used in disposing of the assets 
in hulk of the Guardian National Bank of Detroit. 

This contention is, of course, not an allegation of fact 
but a conclusion of law. It is certainly novel. Appel¬ 
lant cites no authorities to support it, and develops no 
reasoning to sustain it. The alleged failure or refusal 
to dispose of said assets by said predecessor occurred, 
according to the bill of complaint (R. 12-14) in the 
years 1935 and 1936, or between two and three years 
prior to the time defendant Delano assumed office in 
the fall of 1938. (R. 4.) 

It seems obvious that appellant’s contention is un¬ 
sound, and that it requires no citations of authorities, 
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or argument by appellee in demonstration. Further¬ 
more, it may be observed that according to the bill of 
complaint, appellant was a depositor in the bank at the 
time of its suspension (R. 2) and it must be assumed 
that he received in due course the various dividends 
paid by the receiver, beginning in February of 1933 
and through May of 1935, aggregating 80 per cent. 
("R. 13), and consequently that appellant was in touch 
with the affairs of the receivership. Tf he had any 
complaint concerning the actions of the former Comp¬ 
troller of the Currency, it would seem that he should 
have filed proceedings when that Comptroller was in 
office. 

(b) The supplement to the amended bill of complaint 
including the exhibits thereto attached (F. 41-69) 
shows that defendant Preston Delano specifically in¬ 
dicated on and after May 24, 1929, that he urns entirely 
willing. and that he continued thereafter to be willing, 
to consider any proper plan, if proposed by a respon¬ 
sible committee representing depositors and stock¬ 
holders, to dispose of the remaining assets of the First 
National Bank-Detroit to a liquidating corporation, and 
that up to the time of filing of said supplements to the 
amended complaint no such plan had been proposed, 
nor had an agreed personnel or membership of any 
such committee been submitted, to defendant Preston 
Delano as Comptroller of the Currency, for action. 

Allegations or exhibits to the foregoing effect will be 
found in the supplement to amended complaint (F. 41). 
Further in this connection may be noted “Exhibit F” 
attached to and forming part of the supplement to the 
amended bill (R. 48) constituting a letter from the 
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Acting Comptroller of the Currency to Mr. Lucking 
setting forth the position of the Comptroller: 

“Treasury Department 
Comptroller of the Currency 
Washington, D. C. 

May 31, 1939 

Mr. William Alfred Lucking 
Union Guardian Building 
Detroit, Michigan 

Dear Sir: 

Reference is made to your telephone conversa¬ 
tion this morning with Mr. Barse, wherein you 
stated that you had requested the receiver of First 
National Bank—Detroit, through Mr. Runge, for 
certain information concerning the number and 
classifications of deposits in the bank, for the pur¬ 
pose of using it in connection with the possible for¬ 
mulation of a plan to take over the assets and wind 
up the receivership. You will recall that in the 
conference which you attended in Washington last 
week, the Comptroller indicated that his mind was 
entirely open for consideration of a proper plan 
for that purpose, but that it must be initiated and 
sponsored by a representative group of respon¬ 
sible depositors and shareholders of the bank. 

We feel that preliminary information concern¬ 
ing the assets and liabilities of the bank as a basis 
for the formulation of such a plan should be fur¬ 
nished only after an approved group or committee 
has been organized for the purpose of carrying 
forward such a plan, and that such information 
should not be furnished to any individual but only 
to such a group or its representative. We feel that 
this is the more appropriate procedure, and that 
it is consistent with the discussion occurring in 
the course of the conference of last week. 

Yours very truly, 

C. B. Upham, 

Acting Comptroller of the Currency.” 
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It' will be noted from the foregoing that although the 
Comptroller indicated that he was entirely willing to 
consider any proper plan for the sale and disposition 
of the remaining assets in bulk, nevertheless the first 
step toward such a plan must be tlie organization of 
an acceptable group or committee “for the purpose of 
carrying forward such a plan.” The correspondence 
attached by appellant to his Supplement to the 
amended complaint indicates that from that time for¬ 
ward appellant, in cooperation with Senator Brown 
and with other interested parties in Detroit, was de¬ 
voting his efforts, in part at least, toward the forma¬ 
tion of a plan committee. Attention is especially di¬ 
rected toward the following documents appended by 
appellant to the supplement to the bill of complaint: 

Letter dated June 10, 1939, to defendant Preston 
Delano from appellant (R. 53-54). 

Letter dated June 20, 1939, to appellant from de¬ 
fendant Delano (R. 57). 

Letter dated June 30, 1939, to defendant Preston 
Delano from appellant (R. 58-60). 

Letter dated October 20, 1939, to Senator Brown 
from appellant (R. 65-66). 

Attention is particularly directed to the following ex¬ 
tracts from said letter of October 20, 1939: 

“Dear Senator Brown: 

“I arrived in Detroit Tliursdav morning and 
have already talked with Messrs. Schlotman and 
Douglas regarding the personnel of a Liquidating 
Plan Committee of the First National Bank-De- 
troit, and I shall do everything I can here to have 
the different interests agree upon such a Commit¬ 
tee of nine to eleven members. 
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“Your suggestion that a Plan Committee be 
agreed upon by the different interests if possible, 
is most sensible and constructive, and 1 shall do 
everything I can to that end, short of seeing the 
Committee and Board of Directors of a new cor¬ 
poration turned over to anv special group or inter¬ 
est.’’ 


Appellant’s “Supplement to Amended Complaint’" 
was tiled November 24, 1939 (R. 41). From an exami¬ 
nation of same it will be observed that appellant does 
not state or infer that the membership or personnel of 
a proposed Liquidation Plan Committee had been se¬ 
lected and agreed upon by the interested Detroit par¬ 
ties nor that any proposed plan for the sale in hulk to 
a liquidation corporation of the remaining assets of 
said First National Bank receivership, had been sub¬ 
mitted to defendant Preston Delano nor that said de¬ 
fendant had refused to consider any such plan or pass 
upon the agreed personnel of any such Committee. It 
may further be observed from an examination of all 
of the pleadings filed by appellant that in no place in 
any of said pleadings does appellant either allege or 
infer personal bad faith or fraud on the part of defen¬ 
dant Preston Delano. 

The position of the Comptroller is again set forth in 
a letter dated December 6, 1939, to appellant from the 
Acting Comptroller (R. 77-78). 

Notwithstanding the foregoing, appellant asked, as 
additional relief, in his supplement to amended com¬ 
plaint, that the Federal court in the District of Colum¬ 
bia appoint a committee of eleven to formulate and 
present to said Court in the District of Columbia a 
plan for the sale in bulk of the remaining assets (lo¬ 
cated in Detroit) of the First National Bank-Detroit 
to a liquidation corporation and that the Federal court 
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in the District of Columbia require the Comptroller of 
the Currency and the receiver in Detroit to furnish all 
necessary and appropriate information from the re¬ 
ceivership files of the bank to enable said proposed 
Committee to formulate and present said plan to the 
Court. 

It would seem abundantly clear without either cita¬ 
tion of cases or argument, that regardless of the juris¬ 
diction of the Court to act in such matter, appellant 
had shown no reasons or grounds for asking the Court 
to oust the Comptroller of the Currency from the exer¬ 
cise of his statutorv functions concerning the adminis- 
tration and liquidation of the assets of said receiver¬ 
ship, and to appoint a Liquidation Plan Committee and 
to have said Committee, on behalf of the Court, take 
over the receivership for the purpose of arranging a 
sale in bulk of the remaining assets to a liquidation 
corporation. 

(c) Assuming, for discussion only, that defendant 
Preston Delano, as the present Comptroller of the Cur¬ 
rency. is chargeable for such legal consequences as 
may result from the failure or refusal of his predeces¬ 
sor in office to consider or approve an alleged plan for 
the sale in bull: of the remaining assets of said First 
Xafional Bank-Detroit to a liquidation corporation, as 
charged in appellant’s bill of complaint, and assuming 
further, for discussion only. that defendant Preston 
Delano had failed or refused to consider, as Comp¬ 
troller of the Currency, any such plan as proposed by 
appellant or by others, the question of ivhether the 
Comptroller of the Currency (ivhether such question 
arose in consequence of the act or omission of the 
predecessor of defendant Preston Delano, or in conse¬ 
quence of the act of said defendant Preston Delano 
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himself),—should sell out or dispose of said remaining 
assets in bulk to such liquidation corporation, or on the 
other hand, should retain said remaining assets for 
liquidation in orderly course of administration,—is a 
matter vested solely in the discretion and judgment of 
the Comptroller of the Currency at the time such ques¬ 
tion arises, and it is settled law that the court will not 
substitute its judgment, or the judgment of appellant, 
for and in place of the official and administrative dis¬ 
cretion and judgment of the Comptroller of the Cur¬ 
rency. (See numbered Point 2 in Motion to Dismiss ,— 
Record p. 70) 

Incident to the constitutional apportionment of pow¬ 
ers among the legislative, executive, and judicial 
branches of the federal government, it has long been 
settled doctrine that the courts, functioning as the ju¬ 
diciary, will not substitute their judgment for the ad¬ 
ministrative judgment and discretion vested solely in 
the officials of the executive branch of the government. 
The application of this doctrine has been extended by 
many cases to the administrative discretion and judg¬ 
ment vested in the Comptroller of the Currency in re¬ 
lation to the exercise of the statutory powers conferred 
upon him concerning the supervision of national bank¬ 
ing corporations and the liquidation of the assets of 
said corporations in receivership. See, among the 
many decided cases: Adams, Receiver v. Nagle, 303 
U. S. 532; Liberty National Bank v. McIntosh, 16 F. 
(2d) 906; United States Savings Bank v. Morgenthau, 
Secretary of Treasury, et al., 66 App. D. C. 234; S5 F. 
(2d) Sll; Cooper v. O’Connor, et al., 69 App. D. C. 100; 
99 F. (2d) 135; Washington National Bank of Tacoma 
v. Eckles, 57 Fed. 870; United States National Bank of 
La Grande v. Pole, 2 F. Supp. 153; Wilson v. Await, 2 



F. Supp. 465; Port Newark National Bank v. Waldron, 
46 F. (2d) 296. 

Section 5234 of the Revised Statutes (U. S. C. title 
12, sec. 192) provides that the duly appointed receiver 
of a national bank shall, “under the direction of the 
Comptroller,” take possession of the books, records 
and assets of every description of such bank and col¬ 
lect all debts, dues and claims belonging to said bank, 
and also provides for the sale, by said receiver, of the 
real and personal property of such receivership bank, 
upon the order of a court of record of competent juris¬ 
diction, and that such receiver shall pay over the pro¬ 
ceeds of such collections and liquidation to the Trea¬ 
surer of the United States, subject to the order of the 
Comptroller, and shall also make report to the Comp¬ 
troller of all of his acts and proceedings. Section 5236 
of the Revised Statutes, (U. S. C. title 12, sec. 194) 
provides, in effect, that the Comptroller of the Cur¬ 
rency shall, “/rom time to time,” make a ratable divi¬ 
dend on all such claims against a receivership bank as 
may have been proved to his satisfaction or adjudicated 
in a court of competent jurisdiction, and that after the 
debts and obligations of such receivership bank shall 
have been paid in full, the remaining assets or the pro¬ 
ceeds thereof shall be paid over to the shareholders of 
such receivership bank in proportion to the stock by 
them respectively held. 

The courts will take judicial notice that it is the long 
established practice, prevailing over a period of ap¬ 
proximately seventy-five years (since the establish¬ 
ment of the National Banking System in 1864), in the 
liquidation of the assets of a national bank in receiver¬ 
ship, to make collection from time to time, as circum¬ 
stances may permit, of the debts and obligations due 
to said receivership bank, and by the sale, piece by 
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piece, of the real and personal property assets of such 

receivership bank as buyers may be found for such 

property; and that it is the exception rather than the 

rule, so far as customary practice is concerned, for the 

assets of such receivership banks to be sold in bulk to 

a single purchaser. The reason for this is obvious. It 

is seldom that a single purchaser may be found who is 

able and willing to buy, for fair and reasonable value, 

the entire assets, or any substantial part of the assets, 

in bulk, of a national bank, and the forced sale of 

such assets in bulk at public sale or auction would ordi- 

narilv result in a substantial sacrifice of tbe realiza- 
•> 

tion value of such assets. The very necessities of the 
case impel a course of day by day collection and liqui¬ 
dation rather than a sale in bulk of said assets. As 
above stated, these are administrative practices and 
policies of which the courts take judicial notice as a 
matter of common notoriety as well as firsthand expe¬ 
rience incident to the exercise by the courts of the 
quasi administrative functions imposed upon the 
courts by said section 5234 of the Revised Statutes, 
(U. S. C. title 12, sec. 192) in ratifying and approving, 
from time to time, liquidation sales of the assets of 
such banks upon application for such approval by the 
receiver, under direction of the Comptroller. 

The respective functions of the Comptroller and the 
receiver, on the one hand, and of the courts, on the 
other hand, in relation to the administration and liqui¬ 
dation of the assets of a national bank in receivership, 
are thoroughly well settled. The Comptroller of the 
Currency is vested with sole administrative discretion 
and judgment in the liquidation, through the receiver, 
of the assets of the national bank, and the court is 
called upon to act, with reference to such liquidation, 
only when, under section 5234 of the Revised Statutes, 
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supra, application is made to the court for approval 
and ratification of a contemplated sale of an asset or 
assets, or compromise of bad or doubtful debts. The 
receiver is not an officer of the court, but is an agent 
of the Comptroller, nor does the receiver, by applica¬ 
tion to the court for approval of the sale of an asset or 
the compromise of a bad or doubtful debt, subject the 
assets of the receivership to the control of the court. 
As stated in Ex Parte Moore, 6 F. (2d) 905, 908: 

“The receiver is not an officer of the court (In 
re Chetwood, supra), nor does the receiver by this 
application submit himself and the affairs of the 
bank to the jurisdiction of the court; nor does the 
presentation of the application operate to make 
! the receiver an officer of the court, or place the as¬ 
sets of the bank under the control of the court ‘in 
the sense in which control is required where a re¬ 
ceiver is appointed by the court.’ In re Chetwood, 
supra.” 

Also see Hulse v. Arget singer, 18 F. (2d) 944; Lehman 
v.' Spur way, 58 F. (2d) 227; Snohomish County v. 
Puget Sound National Bank, 81 Fed. 518; Dugger v. 
Cox, 95 F. (2d) 999; and Both v. Ilood, 106 F. (2d) 616. 

Applying the foregoing principles to the instant 
case, it obviously does not follow merely because 
the Comptroller of the Currency saw fit, in the exer¬ 
cise of the discretion vested in him by law to fail or 
refuse to sell in bulk, the remaining assets of the First 
National Bank to a liquidating corporation, that there 
may be drawn a conclusion or inference that the Comp¬ 
troller of the Currency was guilty of neglect of duty 
in thus failing or refusing to sell said assets, assuming, 
for discussion only, the fact of such failure or refusal. 



25 


As previously pointed out in our statement of the case 
(supra, p. 4), the First National Bank-Dctroit had de¬ 
posits of more than three times that of the Guardian 
National Bank, and at suspension (as previously indi¬ 
cated, supra, p. 2), the book value of the assets of said 
First National Bank-Detroit exceeded one-half billion 
dollars. Furthermore, appellant alleged (R. 44) that 
at the time of the publication of the receiver's state¬ 
ment of condition of the bank for December 31, 193S, 
the estimated value of the remaining uncollected and 
unliquidated assets was $87,842,007.67, and the esti¬ 
mated value of said remaining assets as shown by the 
receiver's statement of condition for September 30, 
1939 was $76,332,572.50. These were the estimated 
values of the remaining assets of said bank after pe¬ 
riods of liquidation of six and seven years, respec- 

tivelv. It can readilv be understood that it would be 
» • 

a matter of serious concern to determine the advisa¬ 
bility of the sale in bulk of assets of these 
estimated values, and whether it would be for the 
best interests of the depositors and other cred¬ 
itors of the receivership to attempt to obtain a price 
for such assets in bulk which would represent the fair 
value of the same, or whether it would be better, in 
order to be sure of realizing their utmost reasonable 
value, to retain them and liquidate them from time to 
time in orderly course. Surely only the Comptroller 
of the Currency is vested by law with the discretion 
and judgment to solve that problem, and certainly no 
court would consider (in the light of the decisions al¬ 
ready cited) that its function should be to substitute 
its judgment for that of the judgment of the Comp¬ 
troller of the Currencv in such a transaction. All the 
more so would the courts be impelled to such conclu¬ 
sion of nonsubstitution, where the record failed to dis- 
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close any allegations of personal frand or bad faith 
on the part of the Comptroller of the Currency in the 
exercise of such discretion and judgment. 

III. 

Appellant, under the allegations in said bill of com¬ 
plaint as amended and supplemented, is not entitled 
to, and shows no lawful grounds for. an accounting 
from the Comptroller of the Currency as to the ex¬ 
penses of liquidation and administration of the affairs 
of said bank in receivership, and is not entitled to an¬ 
swers to the interrogatories filed with and accom¬ 
panying his bill of complaint as amended and supple¬ 
mented. (Numbered paragraph 3 of motion to dismiss 
filed by defendant Preston Delano, R. 70.) 

(a) The determination, allowance and disbursement 
of the expenses incident to the administration of a na¬ 
tional haul- in receivership involve the exercise of the 
discretion and judgment vested by law in the Comp¬ 
troller of the Currency . and he is not subject to the 
general equity rule that a trustee is amenable to an 
accounting to his cestui quk trust. 

The foregoing rule has been recently recognized by 
this court in cases involving national bank receiver¬ 
ships and the administration thereof by the Comptrol¬ 
ler of the Currency in: Cooper v. O'Connor, 70 App. D. 
C. 238; 105 F. (2d) 761; Cooper v. O'Connor, et al., 
71 App. D. C. 6, 107 F. (2d) 207. See also, similar 
decisions in other jurisdictions: Altman v. McClintock, 
20 F. (2d) 226, 231; (Appeal dismissed, 28 F. (2d) 
1007); Tn7so« v. Await, 2 F. Supp. 465, 467. 

Appellant alleged in his original bill of complaint 
that by reason of the failure or refusal of the then 
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Comptroller of the Currency in 1935 and 1936 to dis¬ 
pose of the assets in bulk of said First National Bank- 
Detroit, to a proposed liquidating corporation, the 
continuance of the receivership resulted in excessive 
receivership expenses (R. 9, 14), and incident to the 
primary relief sought, appellant asked for an ac¬ 
counting as to the receivership expenses (R. 16) and 
also attached interrogatories relating to said expenses. 
(R. 33-34) Of course, it is obvious that it does not 
necessarily follow, either as a conclusion of law or as 
an inference of fact, that receivership expenses would 
be any greater, incident to the liquidation of the as¬ 
sets, than would be the expenses of liquidation by a 
liquidation corporation. Hence the allegations of ap¬ 
pellant in the foregoing respects could constitute no 
more than his own conclusions of fact, and as such 

could constitute no basis for relief bv wav of account- 

» • 

ing or otherwise. The most that could be said in this 
respect would be that it was his opinion and his judg¬ 
ment that such receivership expenses were excessive. 

It seems clear, under this aspect of the case, that as 
between the administrative discretion and judgment on 
the part of the Comptroller of the Currency, on the 
one hand, and the different opinion of the appellant 
on the other hand, as to the reasonableness of such 
receivership expenses, the discretion and judgment of 
the Comptroller must prevail, particularly in the ab¬ 
sence of any allegations of personal fraud or bad faith 
on the part of the Comptroller or of the receiver. In 
this connection, by analogy, may be noted the case of 
United States Savings Bank and Wade II. Cooper v. 
Henry Moryenthau, Jr., Secretary of the Treasury, et 
al., 66 App. 1). C. 234; 85 F. (2d) 811, wherein it was 
contended that a bank placed in receivership by the 
Comptroller of the Currency was not insolvent and 
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consequently that tlie receivership should he termi¬ 
nated. The court pointed out that the question of 
solvency or insolvency of the bank depended upon the 
“estimate of appraisal of the value of its securities” 
by the Comptroller of the Currency, and that this was 
“a matter of judgment and discretion” and that the 
judgment of the Comptroller should prevail. In the 
latter connection this court said: 

“In the present case no facts are averred which 
tend to show that the action of the Comptroller 
was arbitrary, or made in bad faith. The contro¬ 
versy related simply to the estimate entertained 
by the Comptroller concerning the value of the 
securities belonging to the Bank. The presump- 
1 tion of correctness attending such determination 
cannot be overcome by the mere assertion that it 
was ‘arbitrary, wanton, and malicious’. It is true 
that the motion sustained by the lower court for 
a dismissal of the plaintiff’s bill concedes the truth 
of all facts which are properly pleaded in the bill 
itself. But in this case no facts are pleaded ex¬ 
ec] it a difference in appraisal of the assets of the 
1 Bank made by the respective parties and these are 
not sufficient to overcome the presumption which 
the law attaches to the official determination re¬ 
ported by the Comptroller of the Currency in the 
exercise of his official duties.” (p. 814) 

(b) Assuming, for discussion only, that the question 
of excessiveness of the receivership expenses might be 
open to inquiry , nevertheless the bill of complaint as 
amended and supplemented shows that the receiver¬ 
ship expenses were not excessive and that they were 
less than one-half of the average cost of administration 
of national bank receiverships. 

Appellant alleges in his original bill of complaint 
(R. G) that during the period from March 16, 1933 to 
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October 31, 1937, 815 receiverships were terminated 
and that 

“The total cost of liquidation in all receiver¬ 
ships terminated during the period covered in this 
summary was 7.13 per cent. In other words, the 
depositors received over 92% cents out of every 
dollar collected.” 


By reference to “Exhibit C” attached to appellant’s 
original bill of complaint (R. 31) constituting the state¬ 
ment of condition of the receivership of First National 
Bank-Detroit as of the close of business of December 
31, 1938, it will be observed that the “costs of liquida¬ 
tion (exclusive of interest and expense charges on bor¬ 
rowed money)” amounted to $10,307,482.10, and that 
the “total collections to be accounted for” were $372,- 
719,071.97. It will be found, upon calculation, that this 


total cost of liquidation constituted 2.77 per cent of the 
total collections of the receivership. Certainly this 
cost of approximately 2% per cent of the cash col¬ 
lected in the receivership of First National Bank-De¬ 
troit was far less than the average of 7.13 per cent 
representing the cost of liquidation of the S15 receiver¬ 
ships terminated during the period March 16, 1933 to 
October 31, 1937 above referred to by appellant at 
page 6 of the Record. It will further be observed that 
this expense of liquidation of approximately 2% per 
cent in the case of First National Bank-Detroit, esti¬ 
mated as of December 31, 1938, constituted the total 
cost of such liquidation over the period of February, 


1933 through December 31, 1938, or approximately 5% 


vears. 

Again, by reference to the receiver’s statement of 
condition of First National Bank-Detroit receivership 
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as of the close of business of September 30,1939 (R. 67) 
it will be noted that the “costs of liquidation (exclusive 
of interest and expenses charges on borrowed money) ” 
amounted to $11,294,902.96, and that the “total collec¬ 
tions to be accounted for” amounted to $381,950,314.26. 
It will be found upon calculation that this total expense 
amounted to 2.96 per cent of said total collections. This 
figure likewise is substantially less than the average 
for the 815 receivership banks above referred to by 
appellant. 

Certainly, in view of this showing upon the admitted 
facts, there is no reasonable ground to question the 
reasonableness of the receivership expenses, even if it 
be assumed, for discussion only that such expenses 
could legally be open to question under the allegations 
of the bill of complaint as amended and supplemented. 

1 It seems obvious, in view of the foregoing, that in¬ 
asmuch as appellant was not entitled to an accounting 
concerning the receivership expenses, he was not en¬ 
titled to have answer to the interrogatories filed with 
the bill of complaint nor to have response made to the 
subpoena duces tecum issued in connection therewith. 

It also follows that if the bill of complaint as 
amended and supplemented was properly subject to 
dismissal on the motion filed for that purpose, the ac¬ 
counting and interrogatories and the subpoena duces 
tecum fall with the bill of complaint. 
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IV. 

The remaining points raised in appellant’s brief 
(pages 12 to 25, both inclusive) present no grounds- for 
overruling the judgment of the court below. 

(a) “Point II”, in so far as the same relates to 
the necessity of findings of fact, has, in substance, 
already been covered in the discussion herein 
of “Point 1”, supra, pages 11 to 14 hereof. 

The other contention under “Point 11”, relating 
to the sufficiency of the assets to pay the creditors 
in full, is discussed, infra, page 32, in connection 
with “Point IX”. 

(b) Points 111 to VIII, both inclusive, require 
no additional or special discussion. 

(c) “Point IX” considered and discussed. 

The contentions of appellant in subdivisions (a), (d) 
and (e), relating to alleged admissions of the Comp¬ 
troller of the Currency concerning the termination ef 
the receivership, constitute no more than the conclu¬ 
sions of appellant, and the same are not substantiated 
by the allegations of the bill of complaint as amended 
and supplemented. Numbered paragraph 43 of the 
“Supplement to Amended Complaint”, (R. 41), and 
also the letter of May 31, 1939, from the Acting Comp¬ 
troller to appellant, constituting “Exhibit F” of said 
“Supplement to Amended Complaint”, (R. 48), clearly 
indicate that the position of the Comptroller was that 
he was entirely willing to consider a plan for the pos¬ 
sible sale in bulk of the assets of the receivership “to 
the end that said receivership be terminated as speed¬ 
ily as possible”. (R. 41) 

The contention in subdivision (b) of “Point IX” re- 
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luting to excessive and illegal expenses has already 
been discussed, (supra, pages 26-30). 

The contention of appellant in subdivision (c) of 
“Point IX” to the effect that by his motion to dismiss 
the Comptroller of the Currency admitted that suffi¬ 
cient assets were in the hands of the receiver to pay 
all lawful claims, is not substantiated by the allega¬ 
tions of his bill of complaint as amended and supple¬ 
mented. In this connection it will be observed that 
in numbered paragraph 27(a) of the original bill of 
complaint (R. 14) appellant alleged that “Exhibit 
C”, constituting the receiver’s statement of condi¬ 
tion of First National Bank-Detroit as of December 
31, 1938, showed that the receiver had more than suffi¬ 
cient assets “in his hands, with which to pay and dis¬ 
charge in full all lawful liabilities of said First Na¬ 
tional Bank-Detroit, together with all lawful interest 
thereon”. However, by reference to said “Exhibit 
C” (R. 31), it will be noted that the “Cash in hands 
of Receiver and Comptroller” amounted, as of De¬ 
cember 31, 1938, to only $1,242,605.61. This was ob¬ 
viously not enough to pay the remaining 20% divi¬ 
dend to the depositors and other creditors of the re¬ 
ceivership, inasmuch as said dividend would have re¬ 
quired “about $67,200,000” (R. 55; appellant’s esti¬ 
mate). Furthermore, it will be observed that in num¬ 
bered paragraph 49 of appellant’s “Supplement to 
Amended Complaint”, (R. 44), appellant alleged that: 

“ * * * it would take at least five years more be¬ 
fore said defendant, B. C. Schram, Receiver of 
said Bank, would be ready, in the usual course of 
his liquidation of said First National Bank-De¬ 
troit * * * to pay the final dividend * * * namely, 
twenty per cent.” 
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and on page 56 of the Record, appellant states, in ef¬ 
fect, in one of the exhibits attached to his “Supple¬ 
ment to Amended Complaint” that: 

“Most of the assets remaining in the First Na¬ 
tional Receivership are slow, and involve real 
estate in Detroit.” 

Inasmuch as all of the allegations of the bill of com¬ 
plaint must be read together, it follows that the alle¬ 
gation in numbered paragraph 27(a) of the original 
bill of complaint (R. 14) to the effect that the 
receiver had in his hands sufficient funds with which 
to pay the remaining dividends in full, constituted no 
more than a mere concluson of fact of appellant which 
was directly contradicted by the other portions of his 
pleadings and exhibits above mentioned. 

The contentions as to admissions contained in sub¬ 
divisions (f) and (g) of “Point IX” require no fur¬ 
ther consideration. 

The statement in the next to the last paragraph on 
page 24 of appellant’s brief to the effect that the ap¬ 
pellant had established in his supplemental complaint 
that the Comptroller had neglected and refused to 
approve a Committee or to act upon the names sug¬ 
gested by appellant for such a Committee, is not sup¬ 
ported by the allegations of his supplemental com¬ 
plaint, as pointed out herein, supra, pp. 16-20. Further¬ 
more, a reference to the letter referred to on page 53 
of the Record discloses that the list of names men¬ 
tioned in said letter (R. 54) was merely left for 
the “information” of the Comptroller and was only 
tentative in nature, and was to constitute the subject 
of further investigation by appellant and others before 
final submission to the Comptroller. See further, in 
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this connection, letter of appellant to Senator Brown, 
dated October 20, 1939, (R. 65), indicating that 
as of that date he was still endeavoring to form a 
Liquidating Plan Committee. 

D. 

Conclusion. 

Additional points are specified in “Appellant’s 
Points on Appeal” (R. S0-S3) but in view of the fact 
that said additional points are not discussed by appel¬ 
lant in his brief, it is assumed that they are waived. 

Appellee respectfully submits that, in view of the 
foregoing discussion, the judgment of the court below 
dismissing the bill of complaint as amended and sup¬ 
plemented should be affirmed, with costs, for the rea¬ 
son that appellant has shown no grounds, either in fact 
or in law, to justify his contention that this Court 
should remove from the Comptroller of the Currency 
the administration of the affairs of First National 
Bank-Detroit in receivership. 

Respectfully, 

George P. Barse, 

Attorney for Appellees. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 

January Term, 1940. 

No. 762S. 

Special Calendar 

WILLIAM ALFRED LUCKING, 
Appellant, 
v. 

PRESTON DELANO, Comptroller of the Currency, 
and B. C. SCHRAM, Receiver of First National 
Bank-Detroit, and First National Bank-Detroit, 

Appellees. 

APPELLANTS REPLY BRIEF. 

Defendant has injected certain issues into this Ap¬ 
peal, which make a full reply necessary. 

Point 1. 

Appellee states (Brief 11): 

“It is not necessary for the court below to make 
findings of fact and state the conclusions of law, 
under the circumstances of this case.” 



Xo single ease supports this contention. Rule 52 (a) 
of the Federal Rules of Civil Procedure roads as fol¬ 
lows : 


"Hide 52. Findings by the Court. 

“(a) Effect, in all actions tried upon the facts 
without a jury, the court shall lind tile facts spe¬ 
cially and state separately its conclusions of law 
thereon and direct the entry of the appropriate 
' judgment: and in granting or refusing interlocu¬ 
tory injunctions the court shall similarly set forth 
the findings of fact and conclusions of law which 
constitute the grounds of its actions. Requests 
for findings are not accessary for purposes of re¬ 
view. Findings of fact shall not be set aside 
unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge 
of the credibility of the witnesses. The findings 
of a master, to the extent that the court adopts 
them, shall be considered as tin* findings of the 
court". 


Appellant prays for a mandatory writ of injunction 
(R. 10). Appellee contends (R. 11) that the Motion 
to Dismiss admits, for purposes of argument, all sub¬ 
stantial facts well pleaded, and then cites authorities 
not in point, or under the old rules. 

He cites Sh oilman r. Shell man. 08 App. D. C. 197, 
198; 95 F. (2d) 108 and Coodacre r. Pauagopoulos, 110 
F. (2d) 716, 718. 

In the Shellman case, decided on January 10, 1938, 
this Court said that in the absence of statute or rule 
(italics supplied) the decree in cases where no findings 
of fact were made has been regarded as impliedly a 
finding of fact sufficient to support the decree. This 
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was before the new Federal Rules of Civil Procedure, 
effective since September, 1038. 

In the Ooodacre case, decided on March 4. 1040, this 
Court, in a divided opinion, held in effect that an audi¬ 
tor’s report adopted by the Court constituted findings 
of a master and shall be considered as findings of the 
Court under Rule 52 (a). The minority opinion in this 
case held that there should have been special findings 
“in view of the clear requirements of Rule 52 (a) and 
53 (e) of the Rules of Civil Procedure for the District 
Courts of the United States and in view of the ruling 
of this Court’’ (citing cases). 

In the instant case, there is no auditor’s report or 
no report of any kind to indicate compliance with 
Rule 52 (a) and in the majority opinion in the Good- 
acre case this Court specifically held that the new Rules 
of Civil Procedure governed “except to the extent 
that their application in a particular action pending 
when the rules take effect (italics supplied) would 
not be feasible or would work injustice in which 
event the former procedure applies.” In the 
instant case, plaintiff's Complaint was filed on April 
28, 1939, after the new rules had become effective. It 
can hardly be contended that it would work injustice 
to give appellant the benefit of findings of fact and 
conclusions of law as required under Rule 52 (a). 

Appellee then cites (brief 12) cases decided before 
the new rules for Civil Procedure became effective. 

In U. S. Trust Co. of Non- York r. St ars, 29 F. Supp. 
fi43, the case was an action submitted for adjudica- 
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tion upon the pleadings and upon the memoranda of 
the parties stating their claims of law. Tt is essentially 
a proceeding where all parties move for judgment on 
the facts shown of record and has no application to the 
rule. 

Capital Apt. Corporation r. Yassos. (15 F. (2nd) 4S2 
was decided May 1, 1922 under the old rules. In this 
case trial court sat without a jury and was required to 
weigh the evidence and decide tin* facts as well as the 
law. This court held by a divided opinion that the 
judgment should not be disturbed after the lower court 
had seen and heard the witnesses, unless said judgment 
was manifestly wrong, even though the trial court ren¬ 
dered no reason for its decision. 

In White r. Central Dispensary and Emergency Hos¬ 
pital, 99 Fed. (2nd) 355, the case was decided on June 
20, 1938, and is not in point. 

In Helve ring. Commissioner of Internal Revenue v. 
Cowman. 302 U. S. 238, 24(5, this case was decided on 
Dec. (>, 1937, and is authority for the tinding that if the 
decision is correct in a lower court, it must be affirmed 
although the lower court relied upon a wrong ground 
or gave a wrong reason. This cast* is not in point. 

In Indiana Farmers Guide Publishing Co. r. Prairie 
Farmer Publishing Co. et al.. 293 T\ S. 2(57, this case 
was decided Dec. 3, 1934. It has no application to the 
point at issue. 

In Lewis-11 all Iron Worhs r. Blair. Commissioner 
of Internal Revenue. 23 F. (2nd) 972. 974, this case was 
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decided on January 3, 1028. It is authority for the 
statement that a judgment or order, if correct, will 
not be reversed on appeal because the trial court based 
decision on insufficient or erroneous reasons or grounds 
or has stated no reason therefor. 

In the instant case, no question is raised as to tin* 
erroneous grounds for the court's findings, nor the lack 
of reason for such findings of fact or conclusions of 
law. Appellant’s complaint is that there are no find¬ 
ings of fact, or conclusions of law. erroneous or other¬ 
wise. 


Appellee in his brief (12) states that the decision of 

the lower court mav be sustained with reference to anv 

• % 

one or all of the points raised by the Motion to Dis¬ 
miss, or by any other ground, as a matter of law, which 
this court may determine properly supports the de¬ 
cision of the court below. This argues that the Appel¬ 
lant is not entitled to know the reasons for the decision 
of the court below, provided the court below proves to 
be right in its decision. This is tantamount to abolish¬ 
ing Rule 52 (a) except in cases win*re the lower court 
makes a wrong decision. 

The case of Cottman -Company < t ah r. Dailey. 20 F. 
Supp. 142, 145, cited by Appellee, (Brief 12) was de¬ 
cided on Julv 19, 1937 Indore tin* Xew Rules became 
effective. Massachusetts Bovdiny d Insurance Com- 
pauy r. Preferred Automobile Insurance Company. 
110 F. (2d), 704, 765, is the case heard without a jury, 
where there were no exceptions to the trial court rul¬ 
ing in the progress of the trial and the failure of the 
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litigant to except to the court's ruling was the reason 
given for dismissing the appeal. The court said: 

‘‘It is to be noted (page 763) that the trial in 
the ])resent case was concluded before the effective 
date of the Federal Rules of Civil Procedure.’’ 

'Phe court, however, referred to Rule 46 covering Ex¬ 
cept ions and stated that no reviewable question had 
been presented to the court in any event. 

Rule 46 states that if a party has no opportunity to 
object to a ruling or order at tin* time it is made, the 
absence of an objection does not thereafter prejudice 
him. Obviously, no objection could be made to the 
court’s findings of fact or conclusions of law, when 
there are none to object to. It was not necessary for 
the Appellant to request findings (Rule 32 (a)). 

Tn Dri/boufjh r. Ware . Ill F. (2d) 34S, 7)30 (Brief 
17>), the Appellee cites a proceeding in bankruptcy 
where the court says it is required to find the fact spe¬ 
cifically and state separately its conclusions of law. 

Irrespective of Rule 32 (a), if the Motion to Dismiss 
admits, for purposes of argument, all substantial facts 
well pleaded, this would mean that Appellee admits 

(a) Defendants’ failure to perform their statu¬ 
tory duty to “proceed to close up such asso¬ 
ciation”. See Section 101 of 12 V. S. C. A. 
(R. 4.) 

(b) Defendants have failed to carry out their 
stipulation of May 24th, 1030—see paragraphs 
43 to 30 of amended and supplemental com¬ 
plaint. (R. 41-43.) 

(c) Defendants refuse to bring suit to recover 
excessive legal fees and expenses paid out— 
although demand upon them to do so was made 
by this case in April, 1030. 


(d) That the Receiver now* lias enough assets in 
his hands to pay all creditors of the hank in 
full, ( R. 14) and 

(e) A feasible plan to terminate the Receivership 
can be readilv worked out and put into effect. 
(R. 7, s, id, is. :h.) 

It will hardly be maintained that this Honorable 
Court is powerless to act. The Federal courts have 
repeatedly held that no administrative officer may act 
arbitrarily or capriciously or contrary to law—with¬ 
out being called to account by tin* court. 

Point 2. 

Appellee states (Brief 15): 

“Defendant, Preston Delano, as Comptroller of 
the Currency, is not accountable for, and Plaintiff 
is not entitled to any relief against said defendant, 
concerning or in connection with, the alleged acts 
or omissions of defendant's predecessor in office, 
referred to in said Bill of Complaint as amended 
and supplemented.” 

Xo authorities are cited in support of this proposi¬ 
tion. It is clear that alleged acts or omissions of de¬ 
fendant’s predecessor may be such as to make defend¬ 
ant accountable for a continuation of consequences 
flowing from unlawful or arbitrary acts. In short, the 
defendant cannot justifv his own acts or omissions bv 
the mere fact that they originated with his predecessor 
in office. Furthermore, Appellant's complaint charges 
that the Comptroller of the Currency and said Re¬ 
ceiver, Schram, have deliberately and steadfastly neg¬ 
lected and refused, from the said year 1935 to the fil¬ 
ing of this complaint . to approve any plan for speedily 
winding up the affairs of the First National Bank- 
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Detroit and terminating its said receivership, (R. 9) 
and further allegations of the complaint covered ac¬ 
tivities by the defendants Comptroller of the Currency 
and Receiver, as well as the predecessor ('oniptroller 
of the Currency and Receiver. 

Appellee, in his Brief (Brief *21) cites authorities to 
support his contention that tin* courts will not substi¬ 
tute their judgment for the administrative judgment 
and discretion vested solely in the officials of the Ex¬ 
ecutive Branch-of the (lovernment. Cases cited come 
under a group (a) in which Plaintiffs (stockholders of 
a National Bank) sought to enjoin the collection of a 

stockholder’s assessment liabilitv levied bv order of 

• • 

the Comptroller, or a second group (b) in which official 
acts of the Comptroller of tin- Currency (in winding 
up insolvent National Banks) were fully examined by 
the courts and decisions rendered on the merits of the 
issues and controversy involved. 

In the lirst group (a) are cited A flams r. Sayle et 
at .. 30# I\ S. 032: Liberty Xational Haul: r. McIntosh, 
16 F. (2d) 906: Wilson r. Await. 2 F. Sup]). 465. Such 
decisions have no application to the issues raised by 
the amended and supplemental complaint, in the case 
at bar. The instant case is not an attempt to enjoin 
the collection of an assessment. 

In the second class of cases (b), authorities cited by 
the Appellee are United States Sarinys Haul: r. Mor- 
yenthau. Secretary of the Treasury et al.. 66 App. D. 
C. 234, 85 F. (2nd) 811 : ('ooyer r. O'Connor et al.. 69 
App. D. C. 100, 99 F. (2d) 133: Washington Xational 
Bank of Tacoma v. Ecklcs. 57 Fed. 830: United States 
Xational Bank of LaO rande r. Pole. 2 F. Supp. 153; 
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and Port Newark National Bank v. Waldron , 46 F. 
(2d) 296. These eases were decided on tlie merits. 
By turning to these decisions on the merits, we find— 

In U. S. Sarnia* Bank r. Morpenthan. So F. (2d) 
811—it was held after a hearing on the merits, that 
stockholders were not entitled to a restoration of the 
bank's assets to its stockholders by the Receiver un¬ 
less it appeared that the assets were sufficient to pay 
“both the principal of the debts and the interest there¬ 
on” in full. It was held that there were no facts 
averred which showed arbitrary or bad faith acts of 
the Comptroller. 

Ill the Cooper r. O'Connot cases in 99 Fed. (2d) Ida 
and 143, damages for malicious prosecution by the 
Comptroller and his attorneys were held after a hear¬ 
ing to be not recoverable, under a charge of con¬ 
spiracy, when the acts complained of were within the 
official duties of the defendants. 

In Port Newark National Bank r. Waldron, supra, it 
was held after a hearing that the Comptroller had the 
power to appoint a Receiver upon a finding of insol¬ 
vency. In this case, the Third Circuit Court of Ap¬ 
peals, said: 

“In our view, the threatening status of this 
bank on August 7th and its efforts to prevent its 
failure necessitated the supervision and ‘domin¬ 
ion’ of the Comptroller, and, when that duty was 
begun by the Bank Examiner, the Comptroller had 
‘dominion’ over the bank's affairs, and so con¬ 
tinued until the efforts to prevent closing the bank 
were defeated by the filing of this bill. When this 
happened, it became the duty of the Comptroller, 
who, as his order stated, ‘had information on file 
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in this bureau that the bank is insolvent,’ to ap¬ 
point a Receiver ami close the bank.” 

It is submitted that the foregoing decisions, in each 
case following a hearing, do not support appellee’s 
argument that appellant should be denied his day in 
court. 

Appellee stresses the well-known rule that the Comp¬ 
troller of the Currency is vested with administrative 
discretion and judgment in the liquidation, through the 
Receiver, of the assets of the National Rank. It is con¬ 
ceded that the facts in any given case must be weighed 
in the light of the Comptroller's discretion given him 
by law, but it is respectfully submitted that this dis¬ 
cretion cannot be used as a shield to prevent a hearing- 
on the facts which may or may not be sullicient to cause 
the court to take jurisdiction. 

(a) This court has jurisdiction to determine 
when and how the Receivership shall be termi¬ 
nated and wound up, when by the statement of the 
condition of said bank issued by said Receiver, 
i>. C. Sell ram, as of September .”>(), 1! ).'>!), it appears 
that lie has more than sufficient assets on hand 
with which to pay all depositors in full; 

(b) when it appears that further continuance of 
said Receivership (now over six years old) is 
merely serving the purpose of increasing the Re¬ 
ceivership's legal expenses and attorneys' fees; 

(e) when nearly one-fourth of the total Receiv¬ 
er's expenses or costs of liquidation (exclusive of 
interest and expense charges on borrowed money) 
as of September .*»<>, Iff.'!!), are for legal or similar 
expenses of said Receivership to said date. 


11 


See— 

Adams v. Xagle, 303 T\ S. 332 (hoadnote 7): 
Kwoek v. White, 253 Y. S. 454, 457: 

Waite v. Macv, 246 T\ S. 606, 600: 

Richmond v. Irons, 121 I'. S. 27: 

School v. McAimulty, 187 Y. S. J>4; 

Thompson v. Deal, 02 Fed. (2) 478, 483 (('lass 
suit) (Ct. of App. D. C.): 

U. S. Savings Bank v. Morgenthau, 85 Fed. 
(2) 811, 815 (Ct. of App. D. ('.) Cert, denied 
290 T. S. 605: 

City, etc. v. McCnrney, 03 Fed. (2) 064, (5 C. 

C. A.) Cert, denied 304 U. S. 571: 

Crawford v. Gamble, 57 Fed. (2) 15. 17 (6 C. 
C. A.): 

distinguishing between Receiver's suits to collect 
assessments and issues properly framed in actions 
against the Comptroller himself. 


Furthermore, capricious or arbitrary action by De¬ 
fendants in failing to terminate this Receivership will 
be corrected by this Court. 

Commercial Solvents Corp. v. Mellon, 277 
Fed. 548, 550 (Ct. of App. D. C.): 

Proctor and Gamble Co. v. Coe, 06 Fed. (2) 
518, 522 (Ct. of App. D. C.): 

Farley v. Simmons, 00 Fed. (2) 343, ( Disr. 

Col. C. A.). See hoadnote 8: 

American Trust Co. v. Federal Reserve Bank, 
236 U. S. 350. 


This Court will take judicial notice that it is the 
practice of the Comptroller of the Currency to speedily 
wind up the affairs of insolvent National Banks—and 




that the defendants have yea is ago (under similar cir¬ 
cumstances) terminated the companion receivership of 
the Guardian National Bank of Commerce of Detroit, 
which hank was declared insolvent at the same time 
this Bank was—and of which this same defendant, 
Schram, was Receiver up to about August 1, 193(5. 

Strasburger v. Schram, 93 Fed. (2) 24(5. (Dist. 
of (’ol. Ct. of A]ip.). 


Whether the Receiver may reasonably keep this Re¬ 
ceivership open for years to come, is a question of 
fact upon which defendants should give substantial 
evidence to support such a course. 

Kiting v. Steamship Go., 287 T\ S. 324, 329. 


A Motion to Dismiss is not proper under the allega¬ 
tions of this Amended and Supplemental Complaint— 
and all properly pleaded facts are taken as true. 

V. S. Bank v. Secretarv of Treasury, 85 Fed. 

• • • 

(2) 811 (Ct. of App. I). C.); 

School etc. v. McAnnulty, 187 l\ S. 94, 107; 
Polk Co. v. Glover, (F. S. Sup. Ct.) 305 U. S. 
519, 83 Law Kd. 6: 

Knapp v. Hyde, Secy, of Agriculture, 50 Fed. 
(2) 272. 

The Acts of Congress (T\ S. C. A. 12, Section 
191) provide that: 

“* * * whenever the Comptroller shall be¬ 
come satisfied of the insolvency of a national 
banking association, he may, after due examina¬ 
tion of its affairs, in either case, appoint a re¬ 
ceiver who shall proceed to close up such asso¬ 
ciation * * V 

(1) Assuming the affairs of a National Bank 
have been examined by the Comptroller and he 
has “become satisfied” of its insolvency—and 
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tlien neglects and refuses to appoint a Receiver— 
would not this Court upon those facts appearing 
in the suit of a creditor of such Bank—compel the 
Comptroller to appoint a Receiver. 

(2) Assuming that now a Receiver has in his 
hands sufficient assets with which to pay the de¬ 
positors in full—should not this Court compel the 
Receiver to close up the affairs of this Bank? 

See—Adams v. Nagle, 303 I\ S. 532 lleadnote 7. 


Point 3. 

(Brief 26.) 


Appellee contends that the appellant is not entitled 
to an accounting from the Comptroller of the Cur¬ 
rency as to the expenses of liquidation and adminis¬ 
tration of the affairs of said Bank in receivership, and 
shows no lawful grounds for such an accounting. 


Depositors and Stockholders of a National Bank 
mav have an accounting bv the Receiver of the Bank’s 
moneys illegally or fraudulently paid out—since they 
are essentially trust funds—and may proceed in inde¬ 
pendent suits to recover the same—when prior demand 
for action by the Comptroller and Receiver has been 
refused—or it is manifestly useless to make such a 
demand. 

O’Connor v. Rhodes, 79 Fed. (2) 146, (Ct. 
App. D. C.) Afffd. 297 V. S. 383: 

Dunn v. O’Connor, 89 Fed. (2) 820, 829, (C’t. 
App. D. C.); 

Capital, etc. Assn. v. National Bank, 80 Fed. 
(2) 561 ((9 C. C. A.)): 

Jackson v. McIntosh, 12 Fed. (2) 676, Cert, 
denied 273 l T . S. 697. 
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The First National Bank-Detroit is a party defend¬ 
ant and being in control of the defendant Comptroller 
and Receiver lias not been permitted to (and, there¬ 
fore, cannot) take any action concerning such expendi¬ 
tures. 


See—Grindlev v. First National Bunk-Dotroit, 87 
Fed. (2) 110. 

Secrecy by the Comptroller of the Currency and his 
Receiver regarding the costs of liquidation (exclusive 
of interest and expense charges on borrowed money) 
of the First National Bank-Detroit—now amounting 
to $11,294,000.00 as of September 30, 1939—is not fav¬ 
ored by the Courts—and stockholders and depositors 
are entitled to inspection of the books and records of 
the Receiver—and to have the interrogatories an¬ 
swered. 

Davis Trust Co. v. Hardee, So Fed. (2) 571 
(Ct. App. D. C.); 

Wittnebel v. Loughman, SO Fed. (2) 222; 

Church v. Hubbard. 91 Fed. (2), 406, 407. 

Point 4. 

Appellee states (brief 31) that tho remaining points 
raised in appellant’s brief present no grounds for 
overruling the judgment of the Court below. Under 
this caption controversial questions of fact are dealt 
with, and it is respectfully suggested that such matters 
cannot be disposed of without a hearing. 
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Conclusion. 


It is respectfully suggested that the cause should be 
remanded for trial on the merits. 


ALBERT AY. FOX, 

WILLIAM ALFRED LUCKING. 
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United States Court of Appeals for the 
District of Columbia 


No. 7628. 


WILLIAM ALFRED LUCKING, 

Appellant, 

vs. 

PRESTON DELANO, Comptroller of the Currency, and 
B. C. SCHRAM, Receiver of FIRST NATIONAL BANK- 
DETROIT, and FIRST NATIONAL BANK-DETROIT, 

Appellees. 


APPELLANT LUCKENG’S REPLY BRIEF. 

This appeal was argued on November 8, 194-0, and the 
Court granted Appellant permission to file a reply to the 
main 34 page brief of appellee, Comptroller of the Currency, 
filed about November 1,1940. 

Appellant Lucking begs to make reply to a number of 
points made in appellee’s main brief—and will do so in 
the order in which they are found in appellee’s brief. 
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POINT L 

Reasons for Dismissal by Lower Court: 

Upon the hearing, Mr. Chief Justice Groner asked Mr. 
Barse, the Comptroller’s counsel, what reason Justice 
Wheat of the District Court, had given for dismissing the 
case, by his order of December 21,1931). (R. 74, To.) 

To this question, Mr. Barse replied that the reason given 
by Justice Wheat was— 

that the complaint as amended and supplemented —did 
not state a cause of action. 

NOW Appellant Lucking begs to submit to this Honorable 
Court that such a reason for dismissal is not equivalent to 
findings of fact and conclusions of law, required by new 
Rule 52-a of the Federal Rules of Civil Procedure. 

Such a reason does not advise this Appellate Court what 
was in the District Judge's mind when he held no cause of 
action was stated. 

As this Court said in its opinion in linos r. Hardee, 6S 
App. D. C. 77, 93 Fed. (2) 234, in a per enridm opinion: 

“There are no findings of ultimate facts, and we are 
unable to determine what ultimate facts the trial Court 
had in mind as a basis for his conclusions of law and 
decree.” 

That this Reason given by Mr. Justice Wheat affords no 
help to this Appellate Court or to Appellant, is shown by a 
brief consideration of some of the questions raised by the 
complaint and motion to dismiss. 
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To illustrate: 

A. Appellant’s complaint asked an accounting of 
$1,250,000 taken out of the assets and brought to Washing¬ 
ton, by the defendant Comptroller, for his Washington of- 
iice expense—which by the motion to dismiss, was admit¬ 
ted to be excessive and many times more than proportionate 
sums taken from other insolvent National Banks— 

See Paragraphs 18 (K. 9) and 50 (K. 44-45). 

NOW—there is no wav of knowing whether— 

(1) Justice Wheat held these sums were reasonable 
and not excessive—or 

(2) whether he held he had no power to interfere 
with the discretion of the Comptroller in using this 
sum of $1,250,000 for his Washington office expense, or 

(3) whether he held this Court of Kquity could not 
require an accounting and explanation by the Comp¬ 
troller at all. 

B. Again —Appellant Lucking charged that: 

“ (18) Plaintiff further shows and charges unto this 
Honorable Court that as hereinafter set forth, defend¬ 
ants Comptroller of the Currency and B. C. Schram, 
Receiver of said First National Bank-Detroit, could 
have terminated the receivership of said First National 
Bank-Detroit and wound up its affairs in the gears 1935 
and 1933 in substantially the same wag and under sub¬ 
stantially the same plan as that used in the final liquida¬ 
tion of the Guardian National Bank of Commerce of De¬ 
troit. 

Upon information, that said Comptroller of the Cur¬ 
rency and said Receiver Schram made no effort to do 
so and have deliberately and steadfastly neglected and. 
refused, from the said year 1935 to the filing of this com¬ 
plaint, to permit, assist in or approve any plan or meth¬ 
od for speedily winding up the affairs of said First 
National Bank-Detroit, and terminating its said re¬ 
ceivership— 
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which said acts and omissions have resulted in large 
sums of money totalling or or §1.150.000 belonging to the 
depositors and stockholders oj said First National 
Bank-Detroit being used for claimed attorneys’ fees and 
legal expenses of said receivership by defendant Re- 
ceiver B. Schram and his predecessor Receiver, in 
Tht- liquidating of said First National Bank-Detroit 
from its closing in February, 1933, to date—* 4 *. 

“Upon information, that no good faith effort was 
made to co-operate with said Committee by the then 
Comptroller of the Currency and his adcisors in Wash¬ 
ington. in order to spied Hu wind up the affairs of said 
First Xational flank-Detroit and terminate its receiv¬ 
ership—as had been the ease in said termination of said 
(lu-ardian Xational Bank of Commerce of Detroit Re¬ 
ceivership in the years 1934 and 1935. * 4 * 

“(28) Upon information, that by the simplest effort 
on the part of said defendants Comptroller of the Cur¬ 
rency and Receiver, they could speedily arrange for a 
sufficient loan on said assets of said Bank from the Re¬ 
const ruction Finance Corporation, with which to pay at 
once in full all average sized (and less) depositors of 
said Bank, and 

then turn the remaining assets in the hands of said 
Receiver over to the largest depositors and their com¬ 
mittee (after proper indemnity given) upon condition 
that they pay the linal balance of assets remaining to 
creditors and stockholders according to law. * * * 

See Paragraphs 18, R. 19 

23, R. 13 
28,R.15 

Now did Justice Wheat find that: 

(1) the Comptroller had co-operated in good faith 
with the depositors of this Bank, in an effort to termi¬ 
nate its receivership—and thus comply with Section 
191 of 12 U. S. C. A. requiring the Receiver “to pro¬ 
ceed to close up" the Bank’s affairs—and 
'*it was impossible to do so —or 


(2) Did Justice Wheat find that the Comptroller 
had not so cooperated, in good faith, with the deposi¬ 
tors—to terminate the receivership— and that the Dis¬ 
trict Court was powerless to compel obedience to the 
statutory requirement that the Receiver " speedily wind 
up the receivership”. 

See 


Hulse vs. Argetsinger et al.. 12 F. (2) 933, 935, aff’d 
18 F. (2) 944. 


C. Again did Justice Wheat decide that , although the 
Comptroller by his agreement and conference of May 24, 
1939, with plaintiff (see letter of May 31, 1939, K. 48) had 
decided that a plan should be presented to terminate the 
receivership— 

(1) that such a plan couldn't be prepared, or 

(2) That plaintiff was to blame for the failure to 
prepare a plan similar to the one used for the Guar¬ 
dian Bank (See R. 18 to 26) or 

(3) that such a plan was feasible, but the Comp¬ 
troller was obstructing its preparation—by refusing 
to answer plaintiff Appellant’s letters of June 2, 1939 
(R. 49), June 16, 1939, (R. 53) (enclosing a list of 
proposed depositors’ committee members, see Exhibit 
E. R. 4fi) 

but that the District Court urns powerless to compel 
the Comptroller to carry out the agreement and stipula¬ 
tion of May 24 y 1939 —see R. 47 and 48. 


Authorities cited in the Supplemental Brief for appellees 
do not sustain their contention that Rule 52-a of the Fed¬ 
eral Rules of Civil Procedure does not require findings of 
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fact and conclusions of law in the instant case. Rule 65 
of the Federal Rules of Civil Procedure requires notice 
to the adverse party before a preliminary injunction shall 
be issued but the complaint constituted notice and further 
steps, such as security for payments of costs of damages, 
would, of course be a pre-requisite to the granting of in¬ 
junctive relief by the Court. This is set forth in the case 
of Thermex Com pan// vs. Lawson. 25 F. Supp. 414, cited by 
the appellees. In this case, the motion to dismiss was de¬ 
nied. The contention that the suit should have been 
brought as a suit at law instead of a suit in equity and the 
contention that the complaint was not verified and that no 
indemnity bond had been given were dismissed bv the Court 
on the ground that the Xew Rules of Civil Procedure 
govern the case notwithstanding that the complaint and 
the 1 motion to dismiss were filed prior to the effective 
date of the Rules. 

The case of Penmac Corporation et al. v. Falcon Pencil 
Corporation, 28 F. Supp. 639, was a patent case dealt with 
prior to the effective date of the Xew Rules. 

In the case of Green et al. v. Broplnj ct al.. 10 Fed. (2d) 
539, decided by this Honorable Court on June 15, 1940 lack 
of indispensable parties required dismissal. 

In Sevilla r. FAizalde, 112 Fed. (2) 29, decided by this 
Court on April 15, 1940, complaint was dismissed on the 
ground that it raised a political question over which the 
Court had no jurisdiction and that it showed insufficient in¬ 
terest in the plaintiff to warrant equitable intervention and 
stated no controversy between the parties. The statement 
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that the Court had no jurisdiction constituted in itself 
sufficient reason for dismissal. 

In Z. d; F. Assets Realization Corporation v. Hull , Secre¬ 
tary of State, decided by this Court on June 3, 1940, the 
Court held that it was without jurisdiction to decide this 
case as it involved a political and not a judicial question. 

Frank’ Morgan ad in. v. Frank’ T. Hines ad in. Veterans 
A fairs. No. 73(19, decided on July 15, 1940, was an attempt 
by a mandamus to compel the United States to accept prop¬ 
erty and pay for it. Other cases cited by the appellees 
were governed by the old rules and are readilv distinguish- 
able from the instant case. 

POINT II. 

Passing the statement of the case consisting mostly of 
excerpts from the plaintiff's Amended and Supplemental 
Complaint, found on pages 1 to 9 of Appellee Comptroller’s 
main brief— 

and commencing on page 9, we find the following points 
raised and argued, namely: 


I. 

Appellee Comptroller argues that Appellant does not 
state in his supplemental complaint, 

“Any proposed plan for the sale in bulk to a liqui¬ 
dation corporation of the remaining assets of said First 
National Bank receivership had been submitted to de¬ 
fendant Preston Delano, 

nor that the membership or personnel of a proposed 
liquidation plan committee had been selected and 
agreed upon by the interested Detroit parties, 
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nor that defendant Preston Delano bad refused to 
consider any such plan or pass upon the agreed per¬ 
sonnel of any such committee” 


See page 9 of Appellee’s main brief. 

in support of these three contentions made by Appellee 
Comptroller, his counsel argues on pages 16-26 of his main 
brief, the following propositions, namely: 

(a) That Comptroller Delano by his letter of May 
24, 1939, Exhibit F. K. 4S, showed that he was— 

‘‘entirely willing, and that he continued thereafter 
to he willing, to consider any proper plan, if proposed 
by a responsible committee representing depositors 
and stockholders, ' * *'* 

See page 16 of his main brief. 

To this comment by appellees’ counsel-appellant Luck¬ 
ing begs to reply that— 

(a) The Comptroller refused to give appellant any 
of the necessary information from the books of the 
Receiver in Detroit—until a Committee had been ap¬ 
proved by the Comptroller—See his letter of May 31, 
1939. R. 48. 

(1>) Then the Comptroller refused to consider the 
names of many of the most prominent men of Detroit— 
as such a Committee—as submitted by appellant in his 
letter of June 16, 1939. R. 53 —See Exhibit E, R. 46 
for this list. 

The only reply the Comptroller made was by a note 
dated June 20, 1939, Exhibit I, R. 57—stating that he 
would advise “appellant of any developments in which 
we think you are interested.” 
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(c) Nothing was ever done by the Comptroller 
about this list submitted by appellant. 

(d) In the meanwhile, appellant was denied any 
information from the Receiver’s office in Detroit—al¬ 
though appellant again requested it, by his letter of 
June 30, 1939, Exhibit J, R. 58. In fact, appellant 
never received any answer to this letter at all. 

(e) That appellant was promised all necessary in¬ 
formation—by the Comptroller at the interview of May 
24, 1939, is shown by the fact that appellant that day 
obtained a few facts right from the Comptroller’s files 
in Washington, see Letter of June 2, 1939, Exhibit 
G, R. 49. 

No answer was over received by appellant to this 
letter to the Comptroller. 

(f) It didn’t require a great amount of informa¬ 
tion—in order to propose a plan similar to the one 
used in the Guardian Bank receivership termination 
in 1934-1935—See Exhibit A. R. 18 to 20. 

(g) Nothing in the record tends to show that, after 
May 24, 1939, and the making of the sixty day stipula¬ 
tion that day, Exhibit E-2, R. 47— 

the Comptroller ever made the slightest effort to 
help or cooperate in working out a plan to end this re¬ 
ceivership. 

On the contrarv—he delaved matters in everv wav 
• * • • 

he could. 

It was not until about March 21, 1940, that twelve 

Detroit men were notified bv Senator Brown tliev had 

• • 

been appointed on a Depositors’ Plan Committee—but 
they never were so notified by the Comptroller of the 
Currency—see Exhibit C, paragraphs 04 and 65 of the 
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Supplemental Complaint in the Detroit suit—tiled with 
this Court by permission on or about November 11, 
1940. 

And Appellant's law partner was one of these twelve 
named Committeemen—Mr. Howell Van Auken. 

Of these twelve named Committee—four were sug¬ 
gested by appellant in his letter of June 16, 1939, R. 
53, as per list, Exhibit E, R. 46. 

And Appellant Lucking gives his solemn opinion to 
this Honorable Court—that since said March 21, 1940, 
when the twelve committee men received their respec¬ 
tive letters from Senator Brown, as above noted, that 
the succeeding months have been consumed in one de- 
lav after another, caused largelv bv the hostile attitude 
1 of the Comptroller of the Currency and his chief 
assistant, C. B. I’pham. 

(b) That the correspondence between the Comp¬ 
troller and the appellant Plaintiff indicated that the 
appellant was making efforts in co-operation with 
Senator Brown “toward the formation of a Plan Com¬ 
mittee.” See page 18, Appellee’s brief. 

To this comment of appellee Comptroller—appellant 
answers and says that he made every possible effort to 
form a Committee—as is shown by his letters of June 
16, 1939, R. 53: June 30, 1939, R. 58: October 20, 1939 
to Mr. Barse, R. 62. 

Tn the letter to Mr. Barse, the Comptroller’s general 
counsel, of October 20, 1939. appellant told him: 

“(3) I further told you that if a Liquidating Plan 
Committee and Board of Directors of the proposed new 
corporation could be chosen, which properly repre¬ 
sented and protected the interests of former stock¬ 
holders of this Bank (and not just a certain few large 
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commercial depositors), I would feel very largely dis¬ 
posed to defer to the judgment of such a Committee 
and Board of Directors, as to what should be done, if 
anything, about the very large sums paid out (and 
bills still to come) for legal services, in one form or 
another, rendered and already paid by the Receiver of 
this Bank.” (K. 04.) 

As appellant now looks back upon the quibbling de¬ 
lays of the Comptroller of the Currency—in failing to 
approve a depositors’ liquidation plan committee— 

and now in this Honorable Court of Appeals, the 
Comptroller’s attempt to escape telling why $2,500,- 
000 was spent in Detroit attorneys’ fees and “salaries” 
in his "Washington office— 

it seems apparent that the defendants were always 
hopeful to escape such an accounting, if possible. 

But appellant as a representative in this Honorable 
Court of the depositors of First National Bank-Detroit, 
has always refused to close his eyes to such unexplain¬ 
ed expenditures of trust moneys—unless this Honor¬ 
able Court directs him to. 

(c) Wherefore, as Appellee Comptroller argues on 
page 20 of his main brief, Appellant has shown no rea¬ 
sons for asking the Court to oust the Comptroller from 
the exercise of his— 

“statutory functions concerning the administration 
and liquidation of the assets of the receivership, and 
to appoint a liquidation plan committee. * • *” 

See page 20, Appellee’s brief. 

To this contention of Appellee, Comptroller—appel¬ 
lant replies that he is not asking this to oust the Comp¬ 
troller from the exercise of his “statutory functions.” 

What appellant is attempting to do is to have this 
Court compel the Comptroller to comply with his 
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“statutory’’ duty to “proceed to close up” this re¬ 
ceivership—as it is admitted by the motion to dismiss 
—the Comptroller can 

(a) easily do— 

(b) as the depositors, his cestui qne trust, want 
done 

(c) in the same general way the Guardian National 
Bank receivership icas ended five years ayo. 

See paragraphs IS, 23, 28 of Complaint, R. 9, 13, 

15. 

(d) Notwithstanding the above contentions—Ap- 
i police Comptroller argues, at the top of page 21 of his 

main brief, that the liquidation of the assets of the 
receivership— 

“is a matter vested solely in the discretion and judg¬ 
ment of the Comptroller of the Currency * * * and the 
Court will not substitute its judgment or the judgment 
of appellant," 

in place of that discretion vested in the Comptroller, 
and appellee cites among other cases— 

United States Savings Bank v. Morgenthau, et al., 
66 App. D. C. 234, 85 Fed. (2) 811. 
at the bottom of page 21 of the main brief. 

To this argument of Appellee Comptroller—appel¬ 
lant respectfully suggests that this appellate court’s 
opinion in the Morgenthau Case, was based upon a 
failure to show that the Receiver had assets sufficient 
to pay principal and interest to all depositors—and 
that until this was done—no part of the assets should 
be turned over to the stockholders—See page 815 of 
85 Fed. (2). 

But—in the case at bar— 

the Depositors are asking an end to the receivership 
upon the same general plan used very successfully five 
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years ago in the Guardian National Bank receiver¬ 
ship— 

And the Comptroller's steadfast and deliberate re¬ 
fusal to come into the District Court in Michigan and 
take the Court's advice and help on the formation of 
such a plan (see the pleadings in the Detroit case— 
filed upon motion in this Court) shows to this appel¬ 
lant, at least, an entire lack of good faith on the part 
of the Comptroller-—and a positive purpose to keep 
this receivership going as long as he can—and the 
expenses too. 

Appellant Lucking begs to further reply that the 
Comptroller has admitted he should end this receiver¬ 
ship. 

See his letters of May 31, 1939, R. 48, December 6, 
1939, R. 77. 

The Comptroller asked a sixty day continuance on 
May 31, 1939—for this very purpose—See R. 47. 

The Comptroller has been guilty of unreasonable 
and deliberate delay and obstruction ever since. 

And Appellant will easily prove this, in open Court, 
if he is given the opportunity. 

(e) That the sale in bulk of some of the assets of a 
National Bank receivership— 

“is the exception rather than the rule, so far as cus¬ 
tomary practice is concerned, * * *” 

and the Comptroller, at top of page 23 of his brief, 
says that the reason for this is obvious, namely, that it 
is seldom a purchaser can be found, who is willing to 
buy for a fair value, etc., and that a forced sale would 

“ordinarily result in a substantial sacrifice of the 
realization value of such assets.” 
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To this argument—appellant answers that such a 
sale was had in the Guardian Detroit National Bank 
receivership—and under the admitted allegations of 
tlu* Complaint (see paragraphs IS, 23, 2S) it can easily 
be done for this First National Bank-Dctroit. 

(f) Appellee Comptroller argues, at the bottom of 
page 24 of his main brief, that the failure to sell in 
bulk does not afford a conclusion that the Comptroller 
is guiltv of neglect of dutv—and that it is a matter 
of serious concern to determine the advisability of the 
sale in bulk of remaining assets of this receivership. 

To this suggestion of appellee Comptroller, appel¬ 
lant Lucking replies that any Trustee can at any time 
turn to a Court of Equity for advice and guidance 
about such a sale. 

(g) At the bottom of page 2b of his main brief, the 
Comptroller concludes his argument on this point by 
repeating again that he is vested by law with the dis¬ 
cretion— 


“to solve that problem, and certainly no court would 
consider * * * that its function should be to substitute 
its judgment for that of the Comptroller of the Cur- 
rencv in such a transaction." 

To this general observation of the Comptroller of the 
Currency's general Counsel Appellant Lucking begs to 
suggest that a delay from May, 1939 to November, 
1940, in ending a receivership—agreed by the Comp¬ 
troller eighteen months ago to be done—should con¬ 
vince even the Comptroller of the Currency that it 
was time he got into Court and showed his good faith 
about his agreement with appellant—a depositor’s 
class representative—made on May 24, 1939— at the 
request of the present Comptroller himself—with his 
present counsel, Mr. Barse, then present. 
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n. 

And on page 9 of his main brief, Appellee Comptroller 
calls attention that Appellant had asked the District Court 
of Columbia to appoint a committee of eleven to formulate 
and present to the court a plan for sale of the remaining as¬ 
sets to a liquidation corporation, etc. 

To this comment of Appellee Comptroller, appellant begs 
to reply that since a Committee was finally approved 
about Mav 1, 1940 (nearlv a vear after the conference with 
appellant on May *J4, 1939) there is no need of the aid of 
this Honorable Court in the naming of a Committee. 

But there is urgent need of this Court’s aid in compelling 
this Comptroller (and especially his chief assistant, one 
C. B. Upham) to act in good faith and without delay in 
forming a workable plan to end this receivership. 

III. 

Upon page 10 of Appellee Comptroller’s brief, the fol¬ 
lowing statement is made— 

“No disputed issue of fact was involved in the de¬ 
termination of the case by the court below.’ ’ 

To this comment, Plaintiff-Appellant begs to reply that 
the last nineteen pages of the Comptroller’s main brief 
are nothing but argument on the merits of different dis¬ 
puted facts, namely: 

(a) Has the present Comptroller, Mr. Delano, by 
his acts since taking office in 193S—ratified and adopted 
the plans, actions and policies of his predecessor in 
office, Mr. O’Connor? 
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(b) Has the appellee Comptroller acted in good 
faith since the agreement of May 24, 1939, to end the 
receivership by a plan similar to that adopted five 
years ago in the companion Guardian Bank receiver¬ 
ship? 

(c) Can such a plan be adopted, and thus five years 
more of this receivership avoided? 

(d) Are $2,500,000 of legal fees and Washington 
office “salaries’* excessive? 

(e) Is the Comptroller proceeding to close up the 

j 

receivership as required by Section 191 of 12 U. S. C. A. 
or is he prolonging it for the benefit of a lot of high 
priced attorneys and office clerks? 

Those are some of the “disputed*' facts the worthy coun¬ 
sel for the Comptroller is attempting to argue on the 
merits—even though they are all admitted, under most 
familiar rules, bv the motion to dismiss. 

At this point—appellant Lucking begs to recall some of 
these well recognized rules, applying to motions to dismiss, 
namelv: 

A. 


Nothing in a defendants’ answer can aid its Motion to 
Dismiss. 

T. V. A. v. Power Co., 90 Fed. (2) 885, 889 (6 C. C. 
A.). 

Conway v. White, 292 Fed. 837 (2 C. C. A.). 

Krouse v. Tannin Co., 249 Fed. 53S, 548 (4 C. C. 
A.). 

Elevator Co. v. Peele Co., 53 Fed. (2) 93, 94. 
Stewart v. Masterson, 131 IT. S. 151. 
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That being so—the rule must apply equally to an argu¬ 
mentative brief filed by the defendant, and filled with self- 
serving inferences against facts already admitted by the 
motion to dismiss, to be true. 

B. 


Upon a motion to dismiss—it must appear that a cause 
of action does not exist—rather than that it has been de¬ 
fectively stated. 

Winget v. Kockwood, 69 Fed. (2d) 326 (8 C. C. A.). 
Thompson v. Terminal Shares, 89 Fed. (2d) 652, 
(8 C. C. A.). 


C. 


“Demurrers in the court below to the plaintiffs’ dec¬ 
laration, and their amended declarations, on the ground 
that they failed to state a cause of action, were sus¬ 
tained. We are therefore required to consider suf¬ 
ficiently pleaded facts as proved, and to determine 
whether upon such assumed facts and the inferences 
they may reasonably support a cause of action has 
been stated within the applicable rules of law.” 


Opinion of Judge Simons in Noshey r. Insurance Com¬ 
pany , 68 Fed. (2d) 808, (6 C. 0. A.). 


D. 


“In other words, Kansas contends that Colorado 
cannot absolutely destroy her rights, and seeks some 
mode of accommodation as between them, while she 
further insists that she occupies, for reasons given, 
the position of a prior appropriator herself, if put to 
that contention as between her and Colorado. 
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Sitting, as it were, as an international as well as a 
domestic tribunal we apply Federal law, state law, and 
international law, as the exigencies of the particular 
case may demand, and we are unwilling in this case, 
to proceed on the mere technical admissions made by 
the demurrer. Xor do we regard it as necessary, what¬ 
ever imperfections a close analysis of the pending bill 
may disclose, to compel its amendment at this stage of 
tlie litigation. We think proof should be made. * * # 
The result is that in view of the intricate questions 
arising on the record, we are constrained to forbear 
proceeding until ail the facts are before us on the evi¬ 
dence. 

Demurrer overruled, without prejudice to any ques¬ 
tion, and leave to answer.” 


Opinion of Supreme Court in Kan*is r. Colorado, 185 U. 
S. 125, 146. 


And see— 

Donnelly Company v. Union , 00 Fed. (2d) 300, (8 C. C. 

A.) where it was said: 

“As is usual in the case of demurrers and motions 
1 to dismiss pleadings, the parties are not in accord as 
to what facts are ‘well pleaded.’ We think it would 
serve no useful purpose to attempt to sift the com¬ 
plaints, which cover some 40 pages of the record, in 
an endeavor to separate facts, evidentiary and ulti¬ 
mate, from the mere conclusions of the pleaders. We 
are of the opinion that if, in view of what is alleged, it 
1 can reasonably be conceived that the plaintiffs and the 
interveners could, upon a trial, establish a case which 
would entitle them to injunctive relief, the motion to 
dismiss should not have been granted. * # * 

‘That rule of procedure should be followed which 
will be most likely to result in justice between the par¬ 
ties, and generally speaking, that result is more likely 
to be attained by leaving the merits of the cause to be 
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disposed of after answer and the submission of proof, 
than by attempting to deal with the merits on motion 
to dismiss the bill.’ ” 


POINT III. 

On page 10, Appellee Comptroller’s counsel state their 
position to be that the amended and supplemental com¬ 
plaint,— 

“shows no lawful grounds for, an accounting from 
the Comptroller of the Currency as to the expenses of 
liquidation and administration of the affairs of the 
said bank receivership * * 

In support of his contention that the amended and sup¬ 
plemental complaint shows no right to an accounting for 
receivership expenses— and especially of the $1,250,000 
taken by the Comptroller of the Currency to his Washing¬ 
ton Office for so-called “salaries ”— 

the Comptroller’s counsel argue on pages 26 to 30 of Ap¬ 
pellee’s main brief, the following propositions: 

(a) That the determination and disbursement of ex¬ 
penses of a receivership. 

“involve the exercise of the discretion and judg¬ 
ment vested by law in the Comptroller of the Cur¬ 
rency, and he is not subject to the general equity rule 
that a trustee is amenable to an accounting to his 
cestui que trust.” 

Citing— 

Cooper v. O’Connor, 70 App. D. C. 23S, 105 Fed. 
(2) 761. 

Cooper v. O’Connor, 71 App. D. C. 6,107 Fed. (2d) 
207. 

Altman v. McClintock, 20 Fed. (2) 226, 231. 

Wilson v. Await, 2 Fed. Supp. 465, 467. 
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Appellant Lucking begs to discuss briefly these cases 
cited by the Comptroller's counsel, as follows: 

The Cooper cases in 105 Fed. (2d) 701 and 107 Fed. 
(2d) 207. did not involve any accounting by the Comp¬ 
troller and Receiver for funds of the insolvent Na¬ 
tional Bank paid out excessivelv or illegallv. 

The Altman r. McCliutock case cited by appellee 
Comptroller—is distinguished and quoted from in 
the— 

Wittnebel v. Loughman, SO Fed. (2) 222 (2 C. C. 

A.) Cert. Denied 207 C. S. 710. 

In this Wittnebel case, Mr. Barse, appeared for the 
Comptroller of the Currency—and appellant submits, 
in view of this important decision, that Mr. Barse 
should not come into Court again contending for the 
rule that the Comptroller of the Currency is above 
the law, out of reach of the Courts, and, in effect, his 
own high priest and dictator as to all trust estates in 
his hands and under his control. 

In Wittnebel r. Loughman. supra, the Second Cir¬ 
cuit Court of Appeals said: 

“The receiver frankly takes the ground that he has 
possession of property of the bank, that he is charged 
with the duty of liquidating its assets, and that under 
no circumstances can an examination be required by a 
stockholder, at least unless fraud or collusion in the 
administration of the trust is shown. 'This goes too 
far and leaves no check upon conduct that may become 
arbitrary and have too little regard for the rights of 
persons vitally interested in the administration of in¬ 
solvent banks. * * * 

If the officers or the receiver fail to sue on demand, 
a stockholder has the right to bring a representative 
suit oil behalf of the bank to redress wrongs which it 
has suffered. Ex parte Chet wood. 185 I\ S. 443, 457, 
17 S. Ct. 385, 41 L. Ed. 782. Such a right would be in- 
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effective if the stockholder could not determine by an 
inspection whether there was a basis to sustain his 
cause of action. We can see no reason for so abridging 
the common-law right as to deprive a shareholder of 
the means of protecting his interest by an inspection 
so long as it may be had without undue interference 
with the administration of the receiver. 

In Altman v. McClintock, (D. C. Wyo.) 20 Fed. (2d) 
226, the District Court denied a creditor’s request for 
an inspection where the object was to determine wheth¬ 
er the receiver should sue the directors. There the 
receiver appeared to have been properly administering 
his trust and for that reason the application was right¬ 
ly denied. But it was said (20 Fed. (2d) 226, at page 
231) that while the general principles of equity in re¬ 
gard to accountings by ordinary trustees ‘do not auto¬ 
matically apply to a receiver of a national bank or to 
the comptroller’ an inspection might be ordered ‘should 
situation arise in which the court would feel justified 
in granting such relief.’ 

In Rasmussen v. Hamilton, 63 App. I). C. 202, 71 F. 
(2d) 212, a creditor made a similar request which was 
likewise denied, but there was no showing of neglect or 
misconduct on the part of the receiver or of the officers 
of the bank at any time and no reason for an inspec¬ 
tion was suggested except the futile one of discovering 
what dividends might thereafter be paid to the cred¬ 
itor who asked to examine the books.” 

And Wittnebcl v. Lough man , supra, was referred to 
with approval by this Honorable Court of Appeals in 
an opinion written by Mr. Justice Groner, in— 

Davis Trust Co. v. Hardee, 85 Fed. (2) 571, 574. 

(b) Appellee Comptroller further argues on page 
27 of his main brief, that it does not follow as an in¬ 
ference of fact that receivership expenses would be any 
greater in liquidating the remaining assets—than 
would be the expenses of a liquidation corporation in 
the hands of the depositors. 
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To this contention—appellant Lucking submits the 
complaint alleges the contrary—which is admitted up¬ 
on motion—and that appellant at least ought to have a 
trial on the merits of such questions. 

(e) And Appellee further argues on page 27, that 
the judgment of the Comptroller (as distinguished 
from the opinion of the appellant) as to the reason¬ 
ableness of his receivership expenses ‘‘must prevail, 
particularly in the absence of any allegations of per¬ 
sonal fraud or bad faith on the part of the Comptroller 
or of the Receiver.” 

Appellee's counsel cite in support of this conten¬ 
tion— 

United States Savings Bank v. Morgenthau, G6 
App. D. 234, So F. (2d) 811 
on the point (as Appellee Comptroller argues) that 
this Honorable Court found the case to be merelv a dif- 
ference of opinion between the Comptroller and the 
plaintiff, of the value of the assets of the Bank— 

and this Court "'as of the opinion that the Comp¬ 
troller’s appraisal was entitled to as much weight, as 
that of the plaintiff in the case, in the absence of other 
showing. 

To these contentions of the Comptroller—appellant 
Lucking begs to reply: 

(1) Allegations of fraud are specific in the Com¬ 
plaint, such as: 

“(50) Upon information, that during the period 
from August 1, 193G (when the Receivership of said 
Guardian National Bank of Commerce of Detroit was 
terminated, as set forth in paragraphs 1G and 17 of 
Plaintiff’s Complaint herein) to date, the total deposits 
of all insolvent National Banks have averaged ap¬ 
proximately four times the deposits of First National 
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Bank-Detroit, and that the annual amount taken by 
the office in Washington of the Comptroller of the Cur¬ 
rency (for purported legal supervisory expenses) from 
the defendant Receiver Sell ram, of the First National 
Bank-Detroit, out of the assets of said Bank, in said 
period, is excessively greater proportionately than the 
total of such sums taken for said purpose, from other 
insolvent National Banks' assets. 

Upon information, that if this is not so— then the 
totals of such sums taken from all the Receivers of all 
insolvent National Banks’ assets, to the office of the 
Comptroller of the Currency in Washington, for so- 
called supervisory legal expenses, in said period must 
average annually over $1,000,000, which amounts of 
money this plaintiff respectfully charges to this Hon¬ 
orable Court arc grossly excessive and unwarranted. 

And in that connection, and upon information, that 
the amounts of all salaries of all officers and employees 
of the Comptroller of the Currency since 1935, in his 
office in Washington, as returned each vear bv said 
Comptroller in his reports to Congress have not aver¬ 
aged over $250,000 annually. Upon information, that 
in said period of 1933 to date, the Comptroller of the 
Currency has never accounted or reported to Congress 
or to anv other authoritv or to anv creditor or stock- 
holder of any insolvent National Bank what has been 
done with these large annual sums, so taken from the 
assets of the insolvent National Banks in charge of 
said Comptroller of the Currency, and his various Re¬ 
ceivers.* * *” 

Moreover—a cestui que trust does not have to plead 
with exact certainty in an action for accounting against 
a trustee—where the facts are all within the fiduciary's 
knowledge— 

See— 

Geiger v. Trust Company, 30 Fed. (2)7 (6 C. C. A.) 

In Geiger r. Trust Company , supra, the Sixth Circuit 
Court of Appeals said: 

“The point is made that the bill does not allege that 
plaintiff has not already had that to which he is en- 
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titled under clause 7 of Exhibit B, to-wit, ‘the benefit of 

the securities.' We do not regard such failure as fatal 

when tested bv motion to dismiss. The case has a 
•> 

trust feature. Plaintiff as beneficiary is suing defend¬ 
ant for an accounting. lie has presented his theory 
upon which he seeks relief. Defendant has posses¬ 
sion of the trust fund. What disposition, if any, de¬ 
fendant made of this fund, is peculiarly and of neces¬ 
sity within its own knowledge, and any allegation of 
plaintiff with reference thereto is not required. Story's 
Equity Pleading, Sec. 255. If defendant has in any way 
lawfully appropriated plaintiff's share of this fund 
to his benefit, this is a matter of defense." 


(2) The case of U. S. Ban/: r. Morgeuthau, supra, 
is not in point because there it appeared the only ques¬ 
tion was one of value of certain assets—and this Court 
of Appeals felt that the Comptroller's opinion was as 
good as the Plaintiff's, in the absence of other facts. 

Bui in the rase at bar . it is admitted $1,250,000 of 
this Bank's assets have been taken to the Washington 
Comptroller’s office for “salaries”— 

What it was for—no one now knows— 

Xo question of the value of the $1,250,000 taken is 
involved. It was cash. 

JIFas it taken lawfully or was this money in effect i 
misappropriated—is the question for this Honorable 
Court. 

(3) At the bottom of page 2S and on pages 29 and 
30, Comyjtroller's counsel assume that the reasonable¬ 
ness of the receivership expenses is open to inquiry— 
and then argue as a matter of fact (and on the merits) 
that the receivership expenses are not excessive—since, 
as Appellee’s counsel argues, 

“they were less than one-half of the average cost of 
administration of national hank receiverships.” 
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And again appellant Lucking respectfully submits 
the Comptroller’s counsel is begging the very ques¬ 
tion— admitted by the motion—which should be tried 
on the merits in open Court. 

(4) And the Comptroller's counsel calls attention 
on pages 29 and 30 of his main brief, that the First 
National Bank-Dotroit’s receivership expenses as of 
September 30, 1939 (see the Receiver's quarterly state¬ 
ment of condition at Record 67), totaling $11,294,902.96 
is only 2.96 per cent of the total collections of $381,- 
9b0,000 and the Comptroller's counsel argues that this 
percentage 

“is substantially less than the average for the 813 
receivership banks, etc.’' 

In conclusion on this point, we find the Comptroller’s 
counsel arguing that there is no reasonable ground for 
plaintiff’s claim that the First National Bank receiver¬ 
ship expenses are not reasonable—and therefore, the 
Comptroller’s counsel say the complaint (amended and 
supplemental) was properly dismissed—and plaintiff 
and appellant’s subpoena duces tecum directing the 
Comptroller to bring an itemized statement if his 
total receiver's expenses of $11,294,000 into court, was 
properly quashed by the District Court. 

See bottom of page 30 of the Comptroller’s main 
brief. 

To this last contention of the Comptroller, appellant 
answers that this also is an attempt to convince this 
Court, by an argument, that an admitted excessive 
amount is, in fact, not excessive and unreasonable— 

This is a question for trial on the merits. 

The Receiver’s total expenses of liquidation, as of 
September 30,1939, were $11,294,902.96 (R. 67). 
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The only reference to such expenses in his quarterly 
report is— 

“Costs of liquidation (exclusive of interest and ex¬ 
penses charges on borrowed money)*** $11,294,902.96” 

Such an item fjires no information about attorneys 
lef/al expense hilts rendered of over $2,000,000 and ad¬ 
ditional sums of orer $lj2~>0.000 taken to Washington 
for so-called “salaries.” 

Such bills are buried in the total sum named. 

And Appellant (as a depositor) asked in 1937 for 
such items of legal expenses, etc. and was told he was 
a mere interloper by the then Comptroller of the 
Currency. 

(See R. 26 to 30). 

And now the present Comptroller of the Currency 
ratifies this secrecy—and refuses this Court and Ap¬ 
pellant (by his motion to dismiss) any information 
about this huge sum of $11,294,000. 

POINT IV. 

This Court has jurisdiction of the Comptroller of the 
Currency and of the $1,250,000 taken to the Washington 
office of the Comptroller for “salaries”. 

Green v. Brophv, (App. D. C.) 110 Fed. (2) 539. 

It is improper—and in effect, the adoption of inconsistent 
positions by the Comptroller of the Currency—in suits be¬ 
tween the same parties— 

(a) For the Comptroller to absent himself, from 
the Michigan Jurisdiction—but 

(b) to continue to direct his Receiver in the liquida¬ 
tion of the First National Bank-Detroit in the Michigan 
Jurisdiction—and 



27 


(c) When his Receiver is sued in this District of 
Columbia jurisdiction— 

(d) To then have his Receiver object to it on the 
ground he is not a resident in the District of Columbia. 

See generally— 

Davis v. Wakeloe, 156 l\ S. 680. 

Cavender v. Cavender, 114 U. S. 464. 

Norfolk, etc. R. R. v. Chatman, 244 U. S. 276. 

Great Falls Bank v. McClure, 17(5 Fed. 208 (0 C. C. 
A.) 

Euclid Co. v. Bank, 48 Fed. (2d) 757 (6 C. C. A.) 
Ilassberger v. Supply Co., 213 Mich. 489. 

19 Am. Jur. Page 704. 


In conclusion—it is respectfully submitted that the de¬ 
fendant, Comptroller of the Currency should— 

(a) Account for the attorney’s fees and “salaries” 
paid out by his receiver—the best information the ap¬ 
pellant now has—is that these actual expenditures 
now total about $2,300,000—and 
That the Comptroller has before him, undisposed of, 
additional attorneys’ bills of upwards of $1,000,000. 

It is held that the Federal Courts have full juris¬ 
diction to pass upon questions of attorneys’ bills and 
services rendered a national bank receiver—see 

Webster v. Sweat, 65 Fed. (2) 109,110 (5 C. C. A.) 
where it was said: 

“* * * Besides, this is a controversy between attor¬ 
ney and receiver, and therefore the District Judge had 
the right in the exercise of a sound discretion to see 
to it that the receiver did not get the benefit of the 
attorney’s services without paying for them in full. 
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And this Court of Appeals, in an opinion written by 
Mr. Justice Groner, has decided definitely that a de¬ 
positor may challenge an illegal payment of the bank’s 
assets, by a national bank receiver to a governmental 
department. 


See— 

O’Connor v. Rhodes, (App. D. C.) 79 Fed. (2) 146. 

(b) Be required by this Court of Appeals—to show 
by answer and hearing on the merits—that he is 
complying fully and without delay—with 

(1) His stipulation of May 24, 1939, with appel¬ 
lant Lucking to end this seven year receivership, 

(2) And is performing his statutory duty to 

“Proceed to close up” this receivership—under Sec¬ 
tion 191 of 12 U. S. C. A. 

Respectfully submitted, 

ALBERT W. FOX, 

WILLIAM ALFRED LUCKING, 
Attorneys for Appellant. 
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Special Calendar. 


William Alfred Lucking, Appellant , 

v. 

Preston Delano, Comptroller of the Currency, and 
B. C. Schram, Receiver of First National Bank- 
Detroit, and First National Bank-Detroit, Ap¬ 
pellees. 


Appeal from the District Court of the United States for 
the District of Columbia. 


SUPPLEMENTAL BRIEF FOR APPELLEES. 


Appellant has filed a reply brief. Appellees’ supple¬ 
mental brief is primarily in response to said reply 
brief. 
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On page two of said reply brief, appellant quotes 
Rule 52(a) and states in connection therewith: “Ap¬ 
pellant prays for a mandatory writ of injunction (R. 
16).” It is assumed that appellant refers in this con¬ 
nection to that portion of Rule 52(a) which states: 

“and in granting or refusing interlocutory injunc¬ 
tions the court shall similarly sot forth the find¬ 
ings of fact and conclusions of law which consti¬ 
tute the grounds of its actions.” 

However, an examination of the record discloses 
that although appellant did incorporate in his original 
bill (R. 16) a prayer for “mandatory writ of injunc¬ 
tion, preliminary and permanent,” he made no appli¬ 
cation or motion for a preliminary or interlocutory in¬ 
junction as required by Rule 65 of the Federal Rules of 
Civil Procedure. See Therm ex Company v. Lawson, 25 
F. Supp. 414: Pen mac Corporation, at al. v. Falcon Pen¬ 
cil Corporation, 28 F. Supp. 631). The trial court entered 
no order granting or refusing an interlocutory injunc¬ 
tion. The case was disposed of by the order of the 
court sustaining the motion of appellee Delano to dis¬ 
miss the bill of complaint as amended and supple¬ 
mented (R. 74, 75), and the order of the trial court 
denying a motion for a new trial (R. 79). 

Hence, that portion of Rule 52(a) relating to inter¬ 
locutory injunctions does not apply. Furthermore, it 
may be suggested that even in the case of interlocutory 
injunctions the finding of facts would not necessarily 
be required except where the case is “tried upon the 
facts without a jury.” 

On page twelve of said reply brief, appellant states 
that a motion to dismiss is not proper under the alle¬ 
gations of the amended and supplemental complaint. 
However, as pointed out on page eleven of appellees’ 
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main brief, Rule 12, subdivision (b)(6) permits a mo¬ 
tion to dismiss to be filed, and furthermore, not only 
under said Rule, but under established previous prac¬ 
tice, a motion to dismiss has been recognized as appro¬ 
priate both in cases where injunction is and is not 
prayed for in the hill of complaint. Where evidence 
is not adduced or stipulated, and issues of fact are 
not raised, (i.e.. where the cases are not tried upon 
issues of fact), it is common practice for the appellate 
courts to sustain the judgments of trial courts grant¬ 
ing motions to dismiss where the trial courts have not 
made findings of fact. 

In the following cases, involving disposition of the 
suits upon motions to dismiss, it is understood that 
findings of fact were not made by the trial courts. 
Admits. Receiver v. Nagle, 303 IT. S. 532. (It will be 
noted that injunctions were sought in said case and 
that the bill of complaint set out the facts in great 
detail.) Green, et al. v. Brophy, et al (App. D. C. 
Jan. 15, 1940) 110 F. (2d) 539; Sevilla v. Elizalde, 
(App. D. C. April 15, 1940) 112 F. (2d) 29; Z. & F. 
Jssefs Realization Corporation v. TIull, Secretary of 
State. (App. D. C. June 3, 1940) 114 F. (2d) 464; Flet¬ 
cher v. Jones, et al. (App. D. C. April 10, 1939) 70 App. 
I). C. 179, 105 F. (2d) 58; Janies O. Ray v. Edward 
.17. Carr. (App. 1). C. Sept. 5, 1939) 107 F. (2d) 23S; 
Frank Morgan. Administrator v. Frank T. Ilines. Ad¬ 
ministrator, Veterans’ Affairs, (App. D. C. July 15, 
1940) if7369; International Trading Corporation v. 
Edison. Acting Secretary of the Navy. (App. D. C. 
1939) 109 F. (2d) 825; United States Savings Bank v. 
Morgenthau. Jr., Secretary of Treasury. 66 App. D. C. 
234; Cooper v. O’Connor, et al.. 69 App. D. C. 100; 
Cooper v. O’Connor, et al., 69 App. D. C. 108; Cooper 
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v. O'Connor, et al.. 70 App. D. C. 238; Cooper v. O'Con¬ 
nor. et al.. 71 App. I). ('. 6, 107 F. (2d) 207. 

Oil page ten of his original brief, appellant, in sup¬ 
port of his contention that findings of fact by the trial 
court in the instant case were necessary, cites Clarke 
v. Cold Dust Corporation, 01 F. (2d) 12, where the 
appellate court remanded the case to the trial court 
for findings of fact and conclusions of law as required 
by Equity Rule 70 1 i>. The case as there reported does 
not disclose the situation that such findings were neces¬ 
sary by reason of the fact that the case was tried upon 

issues of fact and testimony taken. The real situation 

• 

is disclosed, however, upon the second appeal of the 
case reported in 10G F. (2d) 7)98, 599, where the court, 
in its opinion referring to the original trial, stated 
that: 

t 

“Hearing was had at which various documen¬ 
tary exhibits relating to the status of the two com¬ 
panies were introduced in evidence and oral testi¬ 
mony was taken.” 

Of course, under such circumstances it was necessary 
to have the findings by the trial court. 

On page ten of his original brief, appellant also cites 
in this connection Ed/cards v. Holland Banking Com¬ 
pany. 75 F. (2d) 713, where the appellate court re¬ 
manded the case to the trial court for findings of fact. 
However, it will be observed from the report of the 
proceedings in the trial court (9 F. Supp. 986-988) that 
the plaintiff had asserted a claim against a receiver¬ 
ship for compensation for attorney’s services and had 
sought to recover the same in the trial court without 
adducing evidence in support of his claim. As we con¬ 
strue the case, the appellate court, in its opinion (75 
F. (2d) 713) remanded the case to the trial court pri- 
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inarily for the purpose of affording the plaintiff an 
opportunity to adduce evidence to show the services 
rendered and the value of the same, and, of course, 
under such circumstances, involving a trial upon the 
facts, the court would necessarily have to make appro¬ 
priate findings. It is obvious that the case would have 
no application, even by analogy, to the instant case, 
where no substantial issues of fact are involved. 

On pages seven and eight of his reply brief, appel¬ 
lant, in seeking to charge appellee Delano with the 
responsibility for the acts of his predecessor in office, 
stages that he charged in his original bill of complaint 
that appellee and Receiver Schram had 

“deliberately and steadfastly neglected and re¬ 
fused, from the said year 1935 to the filing of this 
complaint, to approve any plan for speedily wind¬ 
ing up the affairs of the First National Bank- 
Detroit * * # ” (Quotation from appellant’s brief 
—italics added). 

It is obvious that inasmuch as appellee Delano did 
not come into office until the latter part of 1938 (R. 4), 
the allegation in question could have no application to 
him. Furthermore, as pointed out in our main brief 
(pages 16-20) appellee Delano specifically indicated, 
on and after May 24,1939, that he was entirely walling, 
and that he continued thereafter to be willing, to con¬ 
sider any proper plan, under the circumstances therein 
indicated, for the closing of the receivership by the 
sale of the assets to a liquidating corporation. 

On page fourteen of his reply brief, appellant refers 
to the alleged “secrecy” of the Comptroller concern¬ 
ing the costs of liquidation of the receivership. In this 
connection it may be observed that under section 333 
of the Rev. Stat. (U. S. C. title 12, sec. 14) the Comp- 
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trollor of the Currency is required to make appropri¬ 
ate annual reports to Congress concerning the affairs, 
inter alia . of national banks in receivership. The 
Comptroller of the Currency has made such reports 
as thus required, and under settled law the courts will 
take judicial notice of such reports and their contents. 
llardce v. Washington Loan cO Trust Co., (App. D. C. 
1937) 91 F. (2d) 314. The receiver, under direction 
of the Comptroller, also publishes and posts quarterly, 
statements of condition of the receivership of the type 
comprising “Exhibit C” of the Bill of Complaint (R. 
31), giving information concerning the progress 4 of 
liquidation. 

Respectfully submitted, 

George P. Barse, 

Attorney for Appellees. 
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vHmtefc States Court cl Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7G2S. 


William Alfred Lucking, Appellant, 

v. 

Preston Delano, Comptroller of tlie Currency, and 
B. C. Schram, Receiver of First National Bank- 
Df.troit, and First National Bank-Detroit, Ap¬ 
pellees. 


MEMORANDUM OF APPELLEES: 

(1) In Opposition to,— 

“Appellant’s Motion for Leave to File Record 
in Case of Lucking v. Delano, Comptroller, etc. 
Pending in the United States District Court for 
Eastern District of Michigan, Southern Division, 
No. 1603.” 

(2) In Response to,— 

“Appellant Lucking's Reply Brief.” 

I. 

THE MOTION SHOULD BE DENIED. 

Appellant assigns two grounds for his motion: 

First, that Mr. Chief Justice Groner inquired of him 
during the argument “whether a proceeding at De- 
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troit, Michigan * * "" similar to the case at bar—was 
pending 

1 Whatever may have been the reason for this query 
from the bench, it can hardly be supposed that it was 
thereby intended to invite the injection into the in¬ 
stant case, of the complicated proceedings which were 
tiled in the United States District Court at Detroit in 
January of 1940 (with amendments subsequently filed) 
and are now pending in said court on motions to dis¬ 
miss, to strike, etc. Certainly such proceedings are 
entirely outside of the record in the instant case, and 
of course they were not before the court below at the 
time it passed upon and decided the issues in the in¬ 
stant case in December, 1939 (R. 74). In the instant 
case Appellee Delano filed a motion to dismiss (R. 69, 
73) on the ground that the bill of complaint as amended 
and supplemented failed to state a cause of action, and 
said motion enumerated the specific bases upon which 
it was founded. The dismissal of the case by the court 
below was necessarily predicated upon the issues 
thereby raised in the pleadings and record then before 
the court, and it would appear to be contrary to all 
rules of appellate procedure to consider anything con¬ 
tained in the Detroit proceedings as a basis for re¬ 
versal of the court below. 

Furthermore, it could hardly be expected that this 
Court, sitting on appeal in the instant case, would as¬ 
sume the functions of the United States District Court 
in Detroit and pass upon and determine the issues in 
the Detroit case raised by the motions to dismiss, to 
strike, etc., therein filed and still pending. 

Appellant states, in his affidavit in support of his 
motion, that he did not bring on the Detroit proceed¬ 
ings for disposition upon the motions to dismiss, etc., 
for the reason that “he considered it advisable that 
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the ease at bar pending on appeal” be first heard, if 
possible, before disposition of the Detroit proceedings. 
There would seem to be no reason for departing from 
that procedure. In this connection it may also be noted 
from the printed bill of complaint in said Detroit pro¬ 
ceedings attached to said motion that he contemplates 
complete relief therein against both the Comptroller 
and the Receiver in that: 

(a) On page 35 thereof (para. 53) he contends that 
court has jurisdiction over the Comptroller. 

(b) On page 42 thereof (para. Gl) he states that the 
said Detroit court “is the only court in which 
such action could be brought against all the de¬ 
fendants in one suit”. 

(c) On page 45 thereof (para, (i), (1)) and on 
page 46 (para. 3) he prays for injunctions and 
restraining orders against the Comptroller and 
the Receiver on the theory of effective service 
of process. 

Apparently, Appellant is proceeding upon the theory 
of having two strings to his bow, by filing suits both 
in Detroit and in 'Washington. Obviously, the issues 
in each suit should be determined by the respective 
courts in which the separate proceedings are filed. 

Second, Appellant’s second assigned ground for his 
motion was: 

“And in view of Mr. Barse, counsel for the 
Comptroller’s statement on the hearing that a 
liquidation plan committee had been approved by 
the Comptroller of the Currency * * * ”. 
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Counsel for appellees feels that a question of “per¬ 
sonal privilege” is here involved and that he should 
make an appropriate statement concerning same. It 
will be recalled that counsel for appellees explained at 
the argument that he mentioned approval of a liqui¬ 
dation plan committee only because lie was under the 
impression that appellant had made mention thereof 
during his opening argument. An examination by 
counsel for appellees of his notes made during the 
course of appellant's opening statement, indicates that 
counsel for appellees was not mistaken in this respect. 
However that may be. when appellant denied making 
the statement, counsel for appellees in effect withdrew 
the same after appropriate explanation. 

In no event can the foregoing be considered a proper 
basis for the filing of the Detroit proceedings in the 
record on appeal in the instant case. 

II. 

RESPONSE TO “APPELLANT LUCKING’S 
REPLY BRIEF”. 

It is with reluctance that counsel for appellees adds 
further to the briefs and memoranda filed in this case, 
but it is felt necessary to respond briefly to some of 
the points discussed by appellant in his second reply 
brief,—the one entitled “Appellant Lucking’s Replv 
Brief”. 

(For convenience of reference herein it will be desig¬ 
nated as “Reply Brief”, inasmuch as no reference will 
be made herein to his first reply brief.) 
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(a) Supervisory Expenses- Assessed by the Comptrol¬ 
ler of the Currency Against Receivership Banks, 
Including First National Bank-Detroit Receiver¬ 
ship. 


Inquiry concerning the foregoing item was made of 
counsel for appellees by the court during the course of 
the argument. Appellant also discusses the item in 
his “Reply Brief”, page 22, ct srq. Section 5234 of 
Rev. Stat. (U. S. C. title 12, sec. 192) imposes upon the 
Comptroller of the Currency, through the receivers, 
the duties of liquidation of banks in receivership. Ob¬ 
viously the supervision and direction by the Comp¬ 
troller of this liquidation must be performed by per¬ 
sonnel employed for that purpose. No appropriation 
is made by Congress to cover the expense of such su¬ 
pervision, but, as indicated in the opinion of the Attor- 
jiev General hereinafter mentioned, it has for manv 
years been considered by the Comptroller of the Cur¬ 
rency to constitute part of the expense of liquidation 
of the receiverships and as authorized by section 5238 
of Rev. Stat. (U. S. C. title 12, see. 196), which pro¬ 
vides : 


“All expenses of any receivership shall be paid 
out of the assets of such association before distri¬ 
bution of the proceeds thereof.” 


This view was sanctioned by the opinion of the At¬ 
torney General of February 16, 1933, 37 Op. Atty. Gen. 
121, rendered to the President of the United States 
concerning the status of such personnel. The opinion 
in part is as follows: 

“It appears from the Commission’s earlier let¬ 
ter of August 18, 1932, that the Insolvent National 
Bank Division was created in 189S by the Comp- 
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troller of the Currency to perform clerical work 
incidental to the work of the receivers appointed 
by him, as authorized by law, to wind up the af¬ 
fairs of insolvent national banks. The employees 
in this Division are appointed by the Comptroller 
of the Currency under the authority of Section 328 
of the Revised Statutes (IT. S. C., Title 12, Sec. 8), 
which provides: 

“ ‘The Comptroller of the Currency shall em¬ 
ploy, from time to time, the necessary clerks, to 
be appointed and classified by the Secretary of the 
Treasury, to discharge such duties as the Comp¬ 
troller shall direct.’ 

“Section 523S of the Revised Statutes, X". S. C., 
Title 12, Sec. 196) provides in part: 

“ ‘All expenses of any preliminary or other ex¬ 
aminations into the condition of any association 
shall be paid by such association. All expenses of 
any receivership shall be paid out of the assets 
of such association before distribution of the pro¬ 
ceeds thereof.’ 

“Under the authority of the above section the 
salaries of employees of the Insolvent National 
Bank Division have been paid from a fund ob¬ 
tained by assessments on national banks in re¬ 
ceivership and not from Federal appropriations. 
♦ *##*###* 

“The legal status of receivers of national banks 
was considered in United States v. Weitsel. 246 
U. S. 533, and the Supreme Court concluded that 
they were officers of the United States. (See also 
Priee v. Abbott, 17 Fed. 506: Port Newark Nat. 
Bank of Newark v. Waldron. 46 F. (2d) 296.) 

“In view of the status of such receivers, it 
seems clear that the employees of the Insolvent 
National Bank Division, whose work is incidental 
to that of the receivers, and who are appointed by 
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a Federal officer and charged with the perform¬ 
ance of duties under a Federal statute, have a sim¬ 
ilar status and must be regarded as employees of 
the United States. As they are employed by the 
executive branch of the Government to perform 
duties under the statute, they are in the execu¬ 
tive civil service of the United States. The 
fact that these employees are not paid from 
funds appropriated by Congress does not affect 
their status as employees in the executive civil 
service of the United States. The payment of 
their salaries is clearly an item of expense inci¬ 
dental to receiverships, which the law directs 
shall be paid out of the assets of insolvent national 
banks. The funds obtained by assessments on in¬ 
solvent national banks to pay the salaries of this 
group seem to differ in no material respect from 
those collected bv the Federal Reserve Board from 
the Federal Reserve Banks for the payment of 
tlie salaries of it's members and employees.” 

It is not necessary that the authority of the Comp¬ 
troller to perform component or particular acts within 
the administrative discretion vested in him by law be 
explicitly or specifically spelled out in the statute au¬ 
thorizing the general functions to be performed. See 
Cooper v. O'Connor , G9 App. D. C. 100; 99 F. (2d) 
135,139. 

It is, of course, settled doctrine that the administra¬ 
tive construction given a statute by those charged with 
the execution thereof is to be accorded great weight 
by the courts and should not be overruled without rea¬ 
sons compelling a contrary conclusion. See Inland 
Waterways Corp. v. Young (1940) 309 U. S. 517, 524-5; 
Heath v. Wallace (1891), 13S U. S. 573, 582; Corsicana 
National Bank of Corsicana \\ Johnson (1919), 251 U. S. 
68, 83; United States v. Moore (187S), 95 U. S. 760, 
763; United States v. Johnston (1S8S), 124 U. S. 236, 
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253; Brown v. Untied States (1S85), 113 U. S. 568, 571 
United States v. Finnell (1902), 185 U. S. 236, 244: 
Ini ted States v. Jackson (1930), 280 U. S. 183, 193: 
Brewster v. Gaffe (1930), 280 U. S. 327, 336. 

This construction of the statute by the Comptroller 
is clearly in line with the settled policy of Congress 
relating to the imposition of assessments by the fed¬ 
eral officers or authorities to cover the cost of super¬ 
vision of other types of banks and credit institutions. 
See: U. S. C. title 12, see. 657, wherein the Farm 
Credit Administration is given authority to apportion 
the expenses of administration among the Federal 
Land Banks, Joint Stock Land Banks, and Federal 
intermediate Credit Banks; U. S. C. title 12, sec. 1242, 
.authorizing the Comptroller of the Currency to assess 
National Agricultural Credit Corporations to cover 
supervisory expenses; U. S. C. title 12, sec. 1438, giv¬ 
ing the Federal Home Loan Bank Board authority to 
levy assessments to cover costs of supervision of Fed¬ 
eral Home Loan Banks; and U. S. C. title 12, sec. 1756, 
relating to supervisory expenses of Federal Credit 
Unions. 

Furthermore, Congress provided with reference, to 
the supervision of going national banks 


“The Comptroller of the Currency shall fix the 
salaries of all bank examiners and make report 
thereof to Congress. The expense of the examina¬ 
tions provided for in section 481 of this title shall 
be assessed by the Comptroller of the Currency 
upon the banks examined in proportion to assets 
or resources held by the banks upon the dates of 
examination of the various banks.” 


Under sec. 14, title 12, U. S. C., the Comptroller is 
required to make annual reports to Congress concern¬ 
ing the affairs of national banks, and sec. 15, title 12, 
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U. S. C., specifically requires the Comptroller to in¬ 
clude in said reports “expenses incurred during each 
year, in liquidation of each failed national bank sepa¬ 
rately". The courts will take judicial notice of the 
making of such reports, and of their contents. Hardee 
v. Washington Loan and Trust Co. (App. D. C. 1937), 
91 F. (2d) 314. 

A summary of the supervisory operations of national 
bank receiverships by the Comptroller of the Currency 
will be found on pages 46-49 of the “77th Annual Re¬ 
port Comptroller of the Currency” to Congress, cov¬ 
ering the year ended October 31, 1939. For conveni¬ 
ence of reference, said portion of the report is reprinted 
in the appendix hereof (infra, pp. 14-20). The follow¬ 
ing extracts therefrom are particularly in point: 

“Administrative policies of the Comptroller's 
office with regard to liquidation and the methods 
urged upon receivers in the discharge of their du¬ 
ties are determined and limited by the fact, kept 
constantly in mind, that the Comptroller of the 
Currency is by statute a trustee who holds and 
liquidates the assets of each insolvent national 
bank for the benefit of the depositors and other 
creditors through receivers appointed for such 
purpose. Expenses of liquidation are kept at a 
minimum and continual pressure has been, and is 
now, exerted on receivers to bring about the early 
termination of the trusts in their charge.” (From 
page 46 of Report) 

• •*##•* 

“Costs of maintenance of the Washington office 
and personnel of the Insolvent Division are rat¬ 
ably assessed against insolvent national banks, 
while salaries of field personnel and other costs 
are paid directly from funds of particular receiv¬ 
erships involved.” (From page 48 of Report) 
(Italics added) 
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It will bo noted from the second portion of the above 
quoted extract that the supervisory cost is “ratably 
assessed*’ against all insolvent national banks. On 
pages 22-23 of his “Reply Brief’’ appellant quotes 
from paragraph (50) of his bill of complaint (R. 44- 
45) in an attempt to show that a disproportionate 
supervisory assessment is collected from the First Na¬ 
tional Bank-Detroit receivership. Ilis allegations in 
that respect are, in part, that said assessment 

“is excessively greater proportionately than the 
total of such sums taken for said purpose, from 
other insolvent Xational Banks 7 assets. 

“Upon information, that if this is not so—then 
the totals of such sums taken from all the Re¬ 
ceivers of all insolvent National Banks’ assets, to 
the office of the Comptroller of the Currency in 
Washington, for so-called supervisory legal ex- 
penses, in said period must average annually over 
$1,000,000. which amounts of money this plaintiff 
respectfully charges to this Honorable Court are 
grossly excessive and unwarranted/ r (Italics 
added) 

It is obvious, upon examination, that the allegations 
of appellant's pleadings concerning, this point, par¬ 
ticularly in view of the above quoted portions thereof, 
are mere supposititious conclusions which are not only 
not entitled to weight and are not admitted as well 
pleaded facts by the motion to dismiss, but that there 
is nothing therein contained to induce the conclusion 
that the Comptroller of the Currency was guilt} of a 
false statement to Congress in the making of his an¬ 
nual report wherein he stated that the supervisory 
assessments “are ratably assessed against insolvent 
national banks”, and further there is nothing in said 
allegations to indicate personal fraud or bad faith on 
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the part of the Comptroller of the Currency or his 
predecessors in office concerning the administration of 
this or any other national bank receivership. In addi¬ 
tion, as pointed out in the main brief of appellees 
(pages 28-30) appellant's bill of complaint and the 
exhibits thereto attached show that the total cost of 
liquidation of this receivership has been less than half 
of the cost of normal national bank liquidation. There 
are no well pleaded facts in the pleadings of appellant 
to indicate that the receivership was not proceeding 
in orderly course of liquidation and administration, 
and the presumption is that the Comptroller was per¬ 
forming his duties in accordance with law. See Flet- 
cher v. Jones, el al., 70 App. I). C. 179, 103 F. (2d) 5S, 
61; United States Savings Bank and TT ’ado II. Cooper 
v. Henry Moryenthau. Jr., Secretary of the Treasury, 
ct al., 66 App. D. C. 234, 85 F. (2d) 811, 814 (quoted 
in part in main brief for appellees at page 28). 


The case of Wittnebel v. Lough man , 80 F. (2d) 222, 
referred to on pages 20 and 21 of appellant’s “Reply 
Brief” does not support appellant's claimed right of 
accounting and examination and is clearlv distinguish- 
able from the instant case. In the Wittnebel case the 
plaintiff therein sought examination of the books of 
the bank to obtain information as the basis of main¬ 
taining a suit against the directors for alleged illegal 
dissipation of the bank's assets and also upon an al¬ 
leged cause of action for personal fraud practiced upon 
the plaintiff by the directors. The court granted the 
right of examination in view of the fact that the re¬ 
ceiver had, after unreasonable delay, failed to bring 
the action and also for the further reason that such 
examination would aid the plaintiff in formulating his 
action for personal damage. In the instant case appel¬ 
lant has not shown by his pleadings a dissipation of 
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the receivership assets so far as the expenses of ad¬ 
ministration are concerned, and hence has not shown, 
in that respect, a cause of action for which the receiver 
should have tiled suit. Appellant did make allegations 
in his pleadings (R. 10-12) concerning certain alleged 
illegal payments as to secured and preferred claims. 
Appellees, in paragraph numbered 4 of their motion to 
dismiss (R. 70) set forth reasons why no cause of ac¬ 
tion in that respect had been stated. Appellant appar¬ 
ently abandoned this item (presumably as the result 
of reconsideration after information furnished by the 
Comptroller’s office to appellant concerning the same) 
inasmuch as appellant does not discuss this item as a 
point of error in bis briefs on appeal. Consequently 
this item furnishes no ground for examination and dis¬ 
covery. and neither the T Yitinebel case nor the case of 
O'Connor v. Rhodes. 70 F. (2d) 146 (cited on page 28 
of appellant’s “Reply Brief’’) has application. 

Under these circumstances it seems clear that appel¬ 
lant has not made a print a facie showing of miscon¬ 
duct or personal fraud on the part of the Comptroller 
of the Currency as to the receivership expenses, and 
the court below was justified in dismissing the bill of 
complaint so far as the incidental relief sought by ac¬ 
counting was concerned. 

(b) Approval of Personnel of Liquidation Committee 
by the Comptroller of the Currency. 

On page 0 of his “Reply Brief” appellant refers to 
a letter of March 21, 1840, as mentioned in Exhibit 
“C” of paragraphs 64 and 65 of the supplemental com¬ 
plaint in the Detroit suit, which in turn is attached to 
appellant’s motion for leave to file said Detroit pro¬ 
ceedings in the instant case. Said letter is “Exhibit 
P” in said supplemental complaint. It is, of course, 



13 


outside of the record in the instant case. Inasmuch as 
it is relied upon, however, by appellant to indicate al¬ 
leged delay on the part of the Comptroller of the Cur¬ 
rency, it is felt that it is proper to point out that said 
letter of March 21, 1940, submitted to the Comptroller 
of the Currency for the first time, for official consid¬ 
eration, a list of names agreed upon by the interested 
Detroit parties to comprise the suggested Liquidation 
Plan Committee. For convenience of reference (if it is 
desired to examine the same) a copy of said letter as 
set forth in said pleadings, is contained in the appendix 
hereof (Infra, pp. 21-24). This supports the position 
taken by Appellee Delano in his main brief (pages lb- 
20 thereof) that appellant had not shown, by his plead¬ 
ings, up to the time of the filing of the supplements to 
the amended complaint (and up to the time of the ar¬ 
gument and dismissal of the case) that Appellee De¬ 
lano had refused to consider the personnel of such a 
Committee. 

It will also be noted from page lb of appellant's 
“Reply Brief” that he concedes that: 

“there is no need of the aid of this Honorable 
Court in the naming of a Committee”. 

Hence it follows that appellant's prayer for such ap¬ 
pointment (R. 46) must be considered withdrawn by 
appellant. 

It is not considered that the other matters referred 
to in appellant’s “Reply Brief” require further dis¬ 
cussion. 

Respectfully submitted, 

George P. Barse, 

Attorney for Appellees. 
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APPENDIX. 

Extract from Text of 77th Annual Report of the Comp¬ 
troller of the Currency for the Year Ended Octo¬ 
ber 31, 1939. (Pages 46-49 thereof) 

Administrative policies of the Comptroller’s office 
with regard to liquidation and the methods urged upon 
receivers in the discharge of their duties are deter¬ 
mined and limited by the fact, kept constantly in mind, 
that the Comptroller of the Currency is by statute a 
trustee who holds and liquidates the assets of each 
insolvent national bank for the benefit of the depos¬ 
itors and other creditors through receivers appointed 
for such purpose. Expenses of liquidation are kept 
at a minimum and continual pressure has been, and is 
now, exerted on receivers to bring about the early ter¬ 
mination of the trusts in their charge. An effort is 
also made to avoid such severity in liquidation meth¬ 
ods as would work unnecessary hardship on individual 
debtors or would cripple or disrupt the community 
without, however, losing sight of the needs of depos¬ 
itors for the return of their deposits at the earliest 
practicable date. 

The liquidation of those insolvent national banks 
which suspended during the banking holiday of 1933, 
or just prior thereto, presented new problems of ad¬ 
ministration requiring prompt solution. Among these 
was the proper method to be employed in the liquida¬ 
tion of the vast amount of general market securities 
held in the portfolios of these banks as secondary re¬ 
serves or acquired from collateral held to secure the 
obligations of debtors. Experience quickly proved 
that receivers acting independently of each other were 
in no position to sell these securities efficiently upon a 
falling market and likewise demonstrated that efforts 
to do so introduced a confusing element into the na¬ 
tional securitv markets, and in fact defeated the verv 
* __ * 

purpose thereof. The Comptroller, therefore, early in 
1932 established an office in New York City, headed 
by a special liquidator of securities, to assist receivers 
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in the liquidation of this type of asset. General market 
securities, at first consisting of bonds only but later 
stocks and other types of securities, were forwarded 
by receivers to the Federal Reserve Bank of New York, 
where they were held for safekeeping until sales could 
be effected. Sales were negotiated by the special liqui¬ 
dator from time to time after a careful study of the 
securities to be sold and the capacity of the market 
to absorb offerings made, having in mind the interests 
of depositors and other creditors for whose benefit the 
sales were to be effected. However, need of this spec¬ 
ial provision for the liquidation of securities no longer 
obtains, and arrangements have been made for the 
closing of the special liquidator’s office as of Novem¬ 
ber 30, 1939. During the period of nearly 8 years since 
organization of the special liquidator’s office the total 
proceeds of all sales effected have amounted to $163,- 
43S.463. Of this total $155,084,084 was realized from 
the sale of bonds having a par value of $227,590,598, 
while the balance of $8,354,379 resulted from sales of 
stocks and other types of securities. 

Another major problem was encountered in connec¬ 
tion with the immense amount of real estate acquired 
through foreclosures and settlements consummated 
both before and after suspension of the banks involved. 
All types of real estate were held in large volume, of 
which prompt and satisfactory liquidation was im¬ 
possible because of the limited demand therefor and a 
falling market. If the real estate were to be held for 
any considerable time, large expenditures for opera¬ 
tion, taxes, and rehabilitation were inevitable, while 
if forced sales were attempted by the receivers, the 
resulting sacrifices would have been disastrous to the 
depositors. Such disbursements as were necessary to 
preserve the creditors’ equities were authorized with, 
however, the imposition of rigid restrictions on re¬ 
habilitation costs and the refusal to authorize expense 
of such nature without reasonable assurance that the 
funds so invested would be recovered. The situation 
required a solution that would relieve the depositors 
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of this burden and in 1935 resort was had to auction 
sales with satisfactory success. A total of 182 adver¬ 
tised sales of this character involving- 7,659 separate 
parcels of real estate owned by 305 receiverships have 
been held and this aid to liquidation has been a great 
factor in expediting distributions to creditors and in 
the prompt termination of scores of receiverships. The 
auction method is now being used much less exten¬ 
sively and is largely confined to those cases where a 
normal demand for the type of real estate held does 
not exist or where such action will remove the imme¬ 
diate obstacle to termination of a receivership. Dur¬ 
ing the past year receivers have sold, with and without 
the aid of auction sales, a total of 3,705 parcels of real 
property, but there remains unsold an aggregate of 
9.323 parcels of which 78 percent is held by two re¬ 
ceiverships. The remaining real estate holdings are 
valued by the receivers at approximately 45 million 
dollars and consist of 162 bank buildings, 748 store 
or oflice buildings, 458 apartment buildings, 4,567 
dwellings, 275 farms, 2,482 items of vacant urban prop¬ 
erty, and 631 miscellaneous parcels of other types. 

The development of the procedure to be followed in 
obtaining newly available loans from the Reconstruc¬ 
tion Finance Corporation, and the distribution of the 
proceeds thereof to creditors likewise presented a new 
problem. These loans were obtained in large volume, 
but the age and advanced stage of liquidation of most 
of the active receiverships now preclude any further 
benefits being obtained from this source although loans 
can still be procured wherever circumstances warrant. 
Since the passage of the Reconstruction Finance Cor¬ 
poration Act in 1932, 2,321 loans have been obtained 
for the benefit of 1,125 receiverships on which advances 
of 395 million dollars were made by the Corporation. 
Practically all of the original loans were repaid in full 
with interest, the loss ratio being only five one-thou¬ 
sandths of 1 percent of the total advances. Only 13 
of these loans remain unpaid on which the balances 
due as of October 31, 1939, amounted to $1,786,227. 



Many banks have found these loans to be desirable 
investments, and during the last 3 years, 94 receiver¬ 
ships have obtained loans aggregating $94,659,760 
from 45 lending banks. Wherever possible, these loans 
are placed with banks in preference to the Corpora¬ 
tion. All of such loans have been repaid witli interest 
except 6, on which, as of October 31, 1939, the unpaid 
balances amounted to $856,100. Xo loss is anticipated 
to anv bank bv reason of anv of these advances. 

The Comptroller’s Bureau has, through the Division 
of Insolvent National Banks, taken a very active part 
in the management and liquidation of each receiver¬ 
ship. In accordance with provisions of the statute, all 
compromise settlements and sales of assets are sub¬ 
mitted to the Comptroller for consideration and ap¬ 
proval before submission by the receivers to courts of 
competent jurisdiction. All questions of olfset as well 
as the rights of alleged preferred or secured creditors 
are submitted to the Comptroller for consideration and 
instructions. Receivers are not permitted to make ex¬ 
penditures of trust funds for the preservation or pro¬ 
tection of assets except as to very minor items with¬ 
out first informing the Comptroller of the facts and 
receiving necessary authority therefor. All general 
administrative expense is carefully reviewed and re¬ 
ceivers must have the approval of the Comptroller’s 
office for the employment and salaries of those persons 
whose assistance is considered necessary in the han¬ 
dling of liquidation activities. The careful supervision 
and management of receiverships require sufficient 
competent personnel in the Division of Insolvent Na¬ 
tional Banks to perform efficiently the various neces¬ 
sary functions thereof and, in order to handle the large 
volume of work involved in these numerous activities, 
it has been necessary to greatly expand the personnel 
of the Division from time to time. The Division of 
Insolvent National Banks now consists of 290 Wash¬ 
ington office employees under the direction of a chief 
supervising receiver assisted by two supervising re¬ 
ceivers in charge of the various Division activities. 
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This supervisory personnel was supplemented as of 
September 30,1939, by 135 field receivers and approxi¬ 
mately 1,500 field receivers’ assistants of various 
kinds. The present Washington office and field per¬ 
sonnel is, however, much reduced from the maximum 
thereof, since during the period of extreme activity 
following the national banking holiday, there were 
approximately 425 Washington office employees, and 
5,000 field receivers and receivers’ employees. The 
present Division personnel will continue to decrease 
as the volume of Division activity diminishes and par¬ 
ticular functions thereof are terminated. Costs of 
maintenance of the Washington office and personnel 
of the Insolvent Division are ratablv assessed against 
insolvent national banks, while salaries of field per¬ 
sonnel and other costs are paid directly from funds of 
particular receiverships involved. 

In carrying out the task of supervision numerous 
policies have been developed which have been im¬ 
pressed upon both the office and field personnel. Re¬ 
ceivers have been expected to use constructive meth¬ 
ods in dealing with the individual debtor, permitting 
him to continue as a productive member of the com¬ 
munity while programs of payment were determined 
upon and carried out. While this may have slightly 
prolonged the process, it has saved much of the dis¬ 
location and distress that usually follows upon the 
liquidation of any body of assets. Receivers have been 
expected to use meticulous care in the study of each 
asset, however small, and to overlook no opportunity 
to make recoveries for the depositors. Bad or doubt¬ 
ful obligations have been freely compromised upon or¬ 
ders of courts of competent jurisdiction. Except in 
very rare instances no settlements of this type have 
been made without the debtors having first submitted 
sworn financial statements for investigation and veri¬ 
fication by the receivers. While the collection of such 
a large volume of miscellaneous assets has necessarily 
entailed a large amount of litigation, this has been held 
to a minimum. Just as the details of liquidation re- 
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eeive the benefit of the experieene of the administra¬ 
tive section of the office, questions involving litigation 
are likewise carefully reviewed and supervised by the 
office of the General Counsel of the Treasury. There¬ 
fore, as a general rule litigation has not been instituted 
in any case unless settlement by negotiation proved 
impossible and then only when it appeared that proba¬ 
ble recoveries would justify the expense. Through the 
medium of this supervision it has been possible to keep 
the management of litigation arising in receiverships 
on a high level as is evidenced by the fact that an over¬ 
whelming proportion of the decisions rendered in such 
suits have been favorable to the receivers. This is 
true with respect to both State and Federal court de¬ 
cisions. All cases which come before the Appellate 
courts receive special consideration by the legal staff. 
In many instances the briefs prepared by counsel for 
the receivers are merely revised, although on occasion 
they are completely rewritten. All cases which come 
before the United States Supreme Court are handled 

directlv bv the General Counsel’s office in order to 
• * 

avoid unnecessary expense to receiverships involved 
and to insure uniformity in method of presentation. 
Costs of litigation have been closely watched and no 
attorney is designated to act for a receiver without 
an agreement in writing that his employment shall be 
upon a fee basis and that he will abide by the deter¬ 
mination of the Comptroller as to the fairness of fees 
charged. All fee bills presented by attorneys are made 
the subject of close scrutiny to the end that the charges 
may be made commensurate with the services rendered 
and resuits obtained. Wherever necessary, and to in¬ 
sure the best results, the courts have been asked to fix 
dates for hearings upon petitions for orders author¬ 
izing sales of real estate, at which hearings dissenting 
depositors or newly interested buyers may be heard. 
A similar procedure has been frequently utilized in 
connection with other important sales, settlements, or 
compromises and the courts have been very helpful 
and cooperative in this regard. A uniform method of 



accounting is used by all receiverships and all receiv¬ 
ers are subject to uniform regulations and instructions, 
developed as a result of many years of experience. 
Detailed reports containing transcripts of all trans¬ 
actions and showing the current status of all unliqui¬ 
dated assets are made to the Comptroller quarterly. 
Receivers are bonded to the Comptroller in such penal 
amounts as are necessary to protect the interests of 
creditors, and are in turn expected to require that 
receivership employees in responsible positions be 
adequately bonded. A force of examiners in the field 
is constantly engaged in special assignments or in¬ 
vestigations, or in making regular audit examinations 
of active receiverships. 
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EXHIBIT P. 

Letter Referred to on Page 9 of Appellant’s “Reply- 

Brief.” 

March 21, 1940 

lion. Preston A. Delano 
Comptroller of the Currency 
Treasury Department 
Washington, D. C. 

Dear Mr. Delano: 

I write you regarding the affairs of the First Na¬ 
tional Bank of Detroit now in receivership under your 
control. 

As you know we have had the matter of termination 
of the receivership under discussion for several 
months. Representatives of the larger depositors have 
also discussed the matter with you and with me. It has 
been thought that a representative committee should 
present a plan to you for consideration. A committee 
has been suggested by these larger depositors. I have 
felt that there should be three groups represented on 
the committee; the depositor interest, the stockholder 
interest, and the general public. After some consid¬ 
erable discussion, the larger depositor and stockholder 
interests suggested several names all of which are in¬ 
cluded in the list I am about to give, to which 1 have 
added some additional names. T have felt that there 
was sufficient public interest to request Mayor Jeffries 
of Detroit to name a member of the committee. The 
Mayor suggests the name of S. A. Strickland be recom¬ 
mended to the Comptroller. The committee suggested, 
which I approve, is as follows: 

Joseph B. Schlotman 
James T. McMillan 
B. J. Craig 
M. L. Prentis 
Horace A. Davies 
Hugh Ferrv 
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C. David Widman 
Charles T. Fisher 
Oscar Webber 
George Burke 
Howell Van Auken 
S. A. Strickland 


Inasmuch as there is a good deal of public interest 
in Detroit, I feel that in joining in the presentation of 
this committee to you, I ought to briefly review the 
transaction. 

The First National Bank of Detroit closed over 
seven years ago and there has been liquidated from 
the assets taken over by the receivership some eighty 
per cent of the original claims which aggregated orig¬ 
inally approximately $337,000,000. Through the volun¬ 
tary action of certain large depositors, 384,000 small 
depositors having claims of $300 or less were paid in 
full. These claims were taken over by the large deposi¬ 
tors and the balance of the proven claims now standing 
against the receivership approximates $67,000,000. 

Naturally because of this liquidation, the character 
of the assets of the receivership has changed and those 
that remain are of less liquid form than the original 
assets, and. therefore, liquidation must from now on 
proceed more slowly. Approximately eighty per cent 
of the remaining assets are dependent upon real estate 
in one form or another. 

The liquidation of the remaining assets will take 
many years. The real estate market is uncertain and 
even though it were certain, there are no immediate 
purchasers for such huge equities in real property. 
However, these properties have a definite present value 
and if it can be so arranged, it seems to me that this 
committee should be able to negotiate a price with the 
Receiver for the purchase of these assets at a present 
value. In order to finance such a purchase, it will be 
necessary for some of the larger depositors to render 
considerable assistance. T am advised that if a sale 
can be effected to a liquidating corporation, the Re- 


23 


ceiver could immediately pay the depositors and other 
creditors whose claims have been proved at least the 
full amount of the balance due then on their original 
account in the bank. 

There are obvious advantages in terminating the 
receivership and completing the liquidation through a 
private corporation managed by the parties in interest. 
There is an especial advantage to the City of Detroit 
in that the liquidation consisting principally of real 
estate will be carried on by local people with local 
knowledge having a direct interest in the properties. 
Also a very considerable saving in expense of liquida¬ 
tion may be made. The immediate release of between 
$60,000,000 and $70,000,000 would also be of great 
weight in justifying the formation of a liquidating cor¬ 
poration. 1 am, therefore proposing that you meet 
with the committee named made up of the individuals, 
if they will act, whom 1 believe are representative of 
the interests of the old institution itself and of the com¬ 
munity in which the institution has been located. 

One of the matters that has caused me some concern, 
is the question of expense. This will be a factor in the 
settlement. This question has arisen because of some 
discussion in the House of Representatives. The mat¬ 
ter of fees and other expenses, as I understand it, is for 
your final determination. It has occurred to me that 
since the expenses will be paid out of the property, that 
those principally interested in these expenses are the 
depositors and stockholders who own the property and 
that they will be of great aid and assistance in advising 
you as to these matters. I have no doubt that this 
committee can sit with those interested in the expenses 
and either reach an agreement or come close to it. The 
final determination is your responsibility, but, of 
course, as a public servant interested in having public 
approval of the operations, I desire to see those most 
affected participate in the discussions. 

I want to express to you my own approval of the 
splendid manner in which this difficult situation has 
been handled by your office. The First National Bank 
receivership is the largest one in the history of your 
office, and I have uniformly found yourself, Deputy 
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Comptroller Upham, Mr. McOandless and Mr. Barse, 
who in a business and legal sense have been most in¬ 
timately concerned, most courteous and kind. 

The entire situation was one about which consider¬ 
able controversy has revolved, and it is not surprising 
when one considers that almost halt* a billion dollars 
was involved. I am confident that with your coopera¬ 
tion and that of this committee the matter can be 
'worked out expeditiously and fairly. 

May I say that I hope that any plan proposed will 
provide for immediate payment to all who ask it of 
100c on the dollar on the balance of the face of the 
claim, but that an opportunity will be afforded to any 
depositor, who desires to leave his funds in the insti¬ 
tution, to participate in any possible future increase 
in the value of the securities and properties held. It 
seems to me that this is the fairest way to work out 
the matter. 


Sincerely Yours, 


(Sgd.) Prentiss M. Brown. 








ix Tin-: 


£!mteii States Court of Appeals 

FOR TliK DISTRICT OF Cj)LUMlUA 

I 

- i 



William Alfred Lucking. A\i>i» U/nil. 

v. 

Pnnsrox 1 )ei.ax<>. Comptroller of thej Currency. <-t nI.. 

. I f . ijU ' UffS . 

| 

ANSWER OF PRESTON A. DELANO. COMPTROL¬ 
LER OF THE CURRENCY. TO PETITION FOE 
INJUNCTIONS AND RESTRAINING ORDER. 
AND APPENDIX RELATING! TO SAID AN- 
SWER. 


(Anstvt f oii/ndfs In mu at putt' s 
( .1 H/r'llth.i’ H/>jtftU.s In I'r.'it ill flllfb ■< 


j in 11 In i'i ot. / 
].'! In .'Id In 


/ 


PllESToN I' E i ..j No. 

(' tun lit I’till i' i‘ ol I In’ (' it r ft lie//. 

* I 

]>V (Jr.OlK.K i\ I».\f SE. 

// is .! 11" f:i ‘l >/. 

! ‘ 



«»k I »\nos S a:»\.\:v W »>j: 1>. «\ 







IX THE 


United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 


No. 7628 


William Alfred Lucking, Appellant, 

v. 

Preston Delano, Comptroller of the Currency, et al., 

Appellees. 


ANSWER OF PRESTON A. DELANO, COMPTROL¬ 
LER OF THE CURRENCY, TO PETITION FOR 
INJUNCTIONS AND RESTRAINING ORDER, 
AND APPENDIX RELATING TO SAID AN¬ 
SWER. 


(Answer appears herein at pages 1 to 11 hereof.) 
(Appendix appears herein at pages 13 to 36 hereof.) 


Comes now Preston Delano, Comptroller of the Cur¬ 
rency, as appellee-respondent in the above-entitled 
cause, by George P. Barse, his attorney, and, for an- 



swer to the petition therein filed praying for injunc¬ 
tions and temporary restraining order, respectfully 

savs: 

» 

1. The petition filed by appellant in the above-en¬ 
titled cause seeks to have the Comptroller of the Cur¬ 
rency enjoined from permitting the receiver of the 
First National Bank-Dotroit placing a mortgage upon 
the remaining assets of said bank to secure a loan from 
the Reconstruction Finance Corporation or from any 
other agency or bank, the proceeds of which would be 
used to pay a dividend of 20 per cent to the depositors 
and other creditors of said bank, said dividend to be 
payable (petition page 4) “on or about or between 
November 1, 1940, to December 1, 1940”, the dividend 
thus to be paid “making total dividends of 100 cents on 
the dollar” (petition page 2). 

It is respectfully suggested that the sequence of 
dates, and the order in which the events to which they 
relate occurred, as hereinafter recited, have special sig¬ 
nificance and bearing with reference to the issues here¬ 
in {.'resented. 

Said petition was filed in the clerk's office of this 
court on November 28, 1940. A copy of said petition 
was served upon the undersigned as counsel for the 
Comptroller of the Currency on December 14,1940, and 
said petition thus served constituted the first knowledge 
that counsel for the Comptroller had of the filing or 
pendency of said petition. No restraining order, rule 
to show cause, or other rule or order in relation to the 
said petition has been issued. Nevertheless, this an¬ 
swer is now filed in response to said petition for the 
purpose of setting forth certain facts and objections 
which are believed to be sufficient to justify this court 
in denying and dismissing said petition. 
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Said petition, thus filed, will, for convenience of dis¬ 
cussion, be hereinafter designated as the “Washington 
petition”. 

2. During the month of October, 1940, as more fully 
hereinafter set forth, appellant-petitioner, for the ap¬ 
parent purpose of preventing, before November 1,1940, 
the receiver of said bank from giving a mortgage to 
the Reconstruction Finance Corporation upon the re¬ 
maining assets of said bank as security for a loan to ob¬ 
tain funds (in addition to funds receiver already had on 
hand) with which to start on November 1, 1940, the 
distribution and payment of said 20 per cent dividend, 
served notice at Detroit, Michigan, upon local counsel 
for the receiver of said bank, that on Tuesday morning, 
October 22, 1940, he would bring on for argument, in 
the United States District Court at Detroit, Michigan, 
a petition for injunctions and restraining order, a copy 
of said petition being attached to the said notice. A 
like notice, to which was also attached a copy of said 
petition, was transmitted by appellant-petitioner by 
mail, by his letter dated October 17, 1940, to the under¬ 
signed at Washington, D. C., as counsel for the Comp¬ 
troller of the Currency. 

Said petition will, for convenience of discussion, be 
hereinafter designated as the “Detroit petition”. 

Said Detroit petition, copies of which were thus at¬ 
tached to said notices, was substantially the same as 
the Washington petition for injunctions and restrain¬ 
ing order filed by appellant-petitioner in this court on 
November 28, 1940, in the above-entitled cause. The 
differences between the Detroit petition and the Wash¬ 
ington petition were mainly as to recitals of details, 
and in fact many of the paragraphs of the two petitions 
are practically identical in language. The relief sought 



4 


in the Detroit petition was essentially the same as the 
relief sought in the Washington petition. 

A copy of said notices of hearing upon said Detroit 
petition and a copy also of said Detroit petition, will 
be found in the appendix hereof starting, respectively, 
at pages 14 and 15. A copy of said letter of appel¬ 
lant-petitioner of October 17, 1040, to the under¬ 
signed as counsel for the Comptroller of the Currency 
transmitting copies of said Detroit petition and of said 
notice of hearing will be found in the appendix hereof 
at page 13. 

On October 22,1940, (the date set for hearing on said 
Detroit petition), appellant-petitioner filed in said De¬ 
troit proceedings a motion for an order of court to dis¬ 
miss, without prejudice, said Detroit petition, and on 
the same day the United States District Judge entered 
an order dismissing said Detroit petition. Copies of 
said motion for dismissal, and of said order dismissing 
said Detroit petition, appear at pages 31 to 33 of the 
appendix hereof. 

3. In view of the fact that said Detroit petition had 
thus been withdrawn and dismissed, the receiver of said 
First National Bank-Detroit began, on November 1, 
1940, the distribution and payment of said 20 per cent 
dividend. 

Under date of November 12 , 1940 , delivery was made 
to appellant-petitioner, by said receiver, of two divi¬ 
dend checks payable to appellant-petitioner William 
Lacking in the amounts, respectively, of $ 1 , 008 . 34 , and 
$ 01 . 80 , representing dividends to him upon his two de¬ 
posit accounts in said First National Bank-Detroit. 
Upon the back of each of said checks there appears, un¬ 
der date of November 13 . 1940 . endorsements for the 
deposit of the same by what purports to be the genuine 
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signature of said William Lucking. Receipts for said 
check's, as of November 12,1940, were executed and de¬ 
livered to said receiver, signed by what purports to be 
the genuine signatures of said William Lucking. Copies 
of said checks, and of said endorsements, and copies of 
said receipts, respectively, appear at pages 37 to 40 
of the appendix hereof. 

4. It thus appears, from the foregoing, that after ap¬ 
pellant-petitioner had filed the Detroit proceedings in 
October, 1940, and had abandoned by the voluntary dis¬ 
missal of said Detroit proceedings, his opportunity and 
attempt to obtain the relief therein sought prior to No¬ 
vember 1, 1940 (the date, as above indicated, upon 
which payment of said dividends was to start), appel¬ 
lant-petitioner accepted on November 12,1940, the ben¬ 
efit of said dividends as a depositor in said bank, by 
receiving and cashing his aforesaid dividend checks up¬ 
on said deposits; and that furthermore, notwithstand¬ 
ing said course of conduct, appellant-petitioner subse¬ 
quently, by his Washington petition filed in this court 
under date of November 28, 1940, sought, in effect, to 
prevent the further distribution of said dividends to 
the other depositors and creditors of said First Na¬ 
tional Bank-Dctroit. 

It seems apparent, under these circumstances, that 
there is no equity in the Washington petition for in¬ 
junctions and restraining order thus belatedly filed in 
this court by appellant-petitioner on November 28, 
1940, and that said petition should be dismissed with 
prejudice. 

5. As soon as practicable after December 14, 1940, 
(the date of service upon the undersigned as counsel 
for the Comptroller of a copy of the Washington peti¬ 
tion), the receiver of said bank was requested to fur- 
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nish information as to the status of the distribution of 
said 20 per cent dividend and of the loan commitment 
from the Reconstruction Finance Corporation from 
which funds had been obtained by the receiver to sup¬ 
plement funds on hand for the purpose of paying said 
20 per cent dividend. In response thereto there was 
transmitted to the Comptroller of the Currency by the 
receiver a letter dated December 16, 1940, a copy of 
which appears in the appendix at page 35. Examina¬ 
tion of said letter discloses that: 

(a) payment or distribution of the 20 per cent 
dividend began on November 1, 1940. 

(b) the amount of the dividend approximated 
$07,177,000. 

(e) the first withdrawal under said loan com¬ 
mitment was made on November 14, 1940, and the 
last withdrawal was made on December 5, 1940, 
and the total amount withdrawn to December 10, 
1940, was $33,000,000. 

(d) “The distribution of the dividend, approx¬ 
imating $07,177,000, has for all practical purposes 
been completed. Out of the total of $07,177,000 in 
checks issued, all but $1,427,433 have been deliv¬ 
ered. The checks on hand are being withheld for 
lack of address, probate papers or for other simi¬ 
lar reasons.’’ (Extract from receiver’s letter of 
December 10,1940.) 

(It is obvious from the foregoing, that while the first 
withdrawal under said loan commitment was made on 
November 14, 1940, and that the dividend distributions 
between November 1, 1940, and November 14, 1940, 
were made from funds already on hand with the re¬ 
ceiver, said distribution from the funds on hand at the 
rate of a 20 per cent dividend could not have been 
started on November 1,1940, and thereafter continued, 
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without reliance ujjoii the loan commitment from the 
Reconstruction Finance Corporation.) 

Photostatic copies of all of the above-mentioned doc¬ 
uments as contained in the appendix hereto, are, for 
convenience of examination, separately filed herewith, 
and the same will be separately served upon local coun¬ 
sel for appellant, with the exception of the Detroit 
petition and the notice thereto attached, which petition 
and notice, are, however, accurately printed in the ap¬ 
pendix at pages 14 to 29. 

6. It thus appears from the aforesaid information 
furnished by the receiver in his letter of December 16, 
1940, that at the time of the service (December 14,1940) 
upon the undersigned as counsel for the Comptroller, 
of a copy of the said Washington petition, the loan from 
the Reconstruction Finance Corporation (and the mort¬ 
gage upon the remaining assets to secure the same) 
was already a consummated transaction, and that, as 
stated by the receiver, the distribution of said 20 per 
cent dividend had “for all practical purposes been com¬ 
pleted.” 

The Comptroller of the Currency therefore respect¬ 
fully submits that the issues raised by appellant-peti¬ 
tioner in his Washington petition for injunctions and 
restraining order are now entirely moot, and that for 
this reason also, in addition to the reasons hereinabove 
stated, said petition should be denied and dismissed. 

7. Appellant-petitioner contends, in his “Memoran¬ 
dum in Support of Temporary Injunction” (filed to ac¬ 
company said Washington petition) that the receiver of 
said First National Bank-Detroit did not have power, 
under the law, to mortgage the remaining assets of said 
bank to obtain a loan for the purpose of paying said 
20 per cent dividend. The Comptroller of the Currency 
respectfully submits in response to said contention that 
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under the provisions of section 605 of Title 15, U. S. C., 
the Reconstruction Finance Corporation is empowered 
to make loans in ‘‘aid*’ of the “liquidation” of national 
banks in receivership and that 


“anv receiver of anv national bank is hereby au- 
•> * • 

thorized to contract for such loans and to pledge 
anv assets of the bank for securing the same”. 
(Quoted from said section 605.) (See footnote ') 

(It may be noted that in paragraph 12(c) of the 
original Bill of Complaint in the above entitled cause 
(R. ]). 5) appellant referred with approval to the prac¬ 
tice of receivers of insolvent national banks obtaining 
loans from the Reconstruction Finance Corporation 
and to the fact that as of October 31, 1937, commit¬ 
ments from said Corporation for loans amounting to 
approximately $494,000,000 had been obtained.) 

The Reconstruction Finance Corporation was cre¬ 
ated by the Act of Congress of January 22, 1932 (U. S. 
C. title 15, secs. 601, ct seq.). Attention in this con¬ 
nection is invited to the fact that the Annual Reports 
ito Congress by the Comptroller of the Currency each 
year, starting with the year 1932 have submitted ap¬ 
propriate information to Congress concerning loans 
obtained from the Reconstruction Finance Corpora¬ 
tion by receivers of banks in liquidation under the 
supervision of the Comptroller of the Currency. Said 
annual reports, and the page references concerning 
said information are as follows: 


i As originally enacted, Section do." limited to one year the time 
within which such loans could Ik* made. Kxtensions have been provided, 
from time to time, bringing the present available period to January 
22, 1047. Sect President’s Proclamation No. 2010 of December S, 1932, 
(47 Stnt., Part II, P. 2541), extending the time to January 22. 1934; 
Act of January 20, 1934, 4s Stat. 318-319, extending the time to Feb¬ 
ruary 1. 1935; Act of January 31, 1935, 49 Stat. 12, 5, extending the 
time to February 1, 1937, Act of January 20, 1937, 50 Stat. 5, extending 
the time to June 30, 1939; Act of March 4, 1939, 53 Stat. 510, extending 
the time to June 30, 1941; Act of June 25, 1940 (Public No. 004—70th 
Congress, Chapter 427—3d Session), extending the time to January 22, 
1947. 
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Annual Reports 
For Years Ending: 

1932 

1933 

1934 


1937 

1938 

1939 


Pages 

16-17; 208-271 
36; 38-39; 232-319; 320-321 
38-39; 44; 334-449; 450-451 
35; 40-41; 286-405: 406-407 
34-35; 256-411; 412-415 
50-51; 282-421: 422-425 
33-35; 258-369; 370-373 
44:440-441:308-429 


S. The Comptroller of the Currency respectfully sub¬ 
mits that the duties and functions imposed upon him 
by law, and particularly by Sections 5234 and 5236 of 
the Revised Statutes of the United States (sections 192 
and 194, title 12, U. S. C.) require that primary con¬ 
sideration be given to the payment of dividends to the 
depositors and other creditors of the receivership bank 
and that such dividends be paid, from time to time, as 
soon as practical considerations will permit, having in 
mind accumulated proceeds of actual liquidation of the 
assets and anticipation of future liquidation by means 
of loans obtained upon the security of unliquidated as¬ 
sets for the purpose of acquiring funds from which 
such dividends may be paid. The time of payment of 
such dividends must necessarily be considered as a 
matter resting in the administrative discretion of the 
Comptroller depending upon existing circumstances 
and the availability of funds with which to pay such 
dividends. Whether accumulated funds shall be used 
forthwith for the payment of an immediate dividend, 
or whether said accumulated funds shall be reserved 
or “frozen” for future use in connection with the pos¬ 
sible adoption of some plan for the sale in bulk of the 
remaining assets, with the depositors and other cred¬ 
itors being deprived, in the meantime, of the distribu- 
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tion to them of such available funds, is also quite 
elearlv a matter which is necessarily left to the ad- 
ministrative discretion of the Comptroller. It is dis¬ 
closed by the Washington petition that the appraisal 
of the assets of said First National Bank-Detroit, is 
still in progress and the Comptroller of the Currency 
assumes that it may readily be appreciated by this 
Court that an appraisal of the large amount of remain¬ 
ing assets of said receivership for the purpose of mak¬ 
ing a sale of them in bulk at their fair value, must 
necessarily be conducted carefully and must require 
a considerable length of time for completion. The 
Comptroller of the Currency decided, in the exercise 
of the aforesaid administrative discretion, that the 
best interests of the depositors and other creditors of 
this receivership bank required that said dividend of 
20 per cent be paid to them forthwith from the funds 
on hand and available by borrowing, rather than to 
require said depositors and other creditors to await 
the possible future development and consummation of 
some plan for the sale in bulk of said remaining assets. 
It is submitted that under well settled doctrines, the 
courts will not substitute their judgment for the judg¬ 
ment of the Comptroller thus exercised in the prem¬ 
ises. 

9. The Comptroller of the Currency further states 
that the appraisal now in progress will proceed as 
rapidly as practical considerations will permit, and 
that the way is still open, and has continuously been 
open, for the submission and consideration of any 
proper pian for the sale in bulk, or otherwise, of the 
remaining assets of said receivership bank. 

10. The remaining matters referred to in said 
Washington petition do not appear, under the circum¬ 
stances, to require further answer or comment. 
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11. The Comptroller of the Currency therefore sub¬ 
mits that said Washington petition presents no grounds 
for the granting of the relief therein prayed, and that 
the relief therein prayed should be denied, and the pe¬ 
tition should be dismissed. 

Preston Delano, 

Comptroller of the Currency. 

By. ('?). ^- 
George P. Barse, 

Ilia Attorney. 


District of Columbia, ss: 

George P. Barse, being first duly sworn, says that he 
is an attorney and counselor at law admitted to prac¬ 
tice before the United States Court of Appeals for the 
District of Columbia and that he represents Preston 
Delano, Comptroller of the Currency, as counsel in the 
proceedings in the above entitled cause; that he has 
read the foregoing answer of said Preston Delano, as 
Comptroller of the Currency, and that he verily be¬ 
lieves the facts therein stated to be true. 


' s / ; (s-' &4M£. 

George P. Barse. 


Subscribed and sworn to before me this 20th day of 
December, 1040. 


No tary Publ ic. 


JOSEPH W. STEWART, CLERK 
UNITED STATES COURT OF APPEALS, D. C. 

BY 

ASSISTANT CLERK 
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APPENDIX. 

Law Offices of 

Lucking. Van Avkkn & Sprague 

3114 Union Guardian Building 

Detroit, Michigan 

October 17, 1940 

Hon. Geo. P. Barse, 

307 Treasury Building, 

Washington, D. C. 

Re—Lucking vs. Delano, et al. 

United States District Court 
Eastern District of Michigan, 

Civil Docket Xo. 1603 

Dear Mr. Barse: 

Enclosed herewith please find petition for temporary 
injunction noticed for argument before Judge Moinet 
next Tuesday morning. 

I enclosed a copy with letter to Messrs. Marx, Wood 
and Runge so thev will receive it Fridav morning. 

Most sincerely, 

William Alfred Lucking. 

WAL/T 

Enel. 
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District Court of the United States 

For the Eastern District of Michigan 
Southern Division 

Civil Docket No. 1603. 

William Alfred Lucking and Margaret Holmes Davis, 

Plaintiffs, 


v. 


Preston Delano, Comptroller of the Currency, and 
B. C. Scliram, Receiver of First National Bank- 
Detroit, and First National Bank-Detroit, a 
National Banking Corporation, Defendants. 


To— Messrs. George P. Barse, Robert S. Marx, Frank 
Wood. Carl Ruxge, etc. Attorneys for Defen¬ 
dants : 

Please Take Notice that the annexed Petition for 
Temporary Injunction will be brought on for argument 
before the Hon. Edward J. Moinet on Tuesday morn¬ 
ing, October 22, 1040, at the opening of Court on said 
dav or as soon thereafter as counsel can be heard. 

Dated—October 17th, 1040. 

Lucking, Van Auken & Sprague, 
Attorneys for Petitioners. 
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District Court of the United States 

For tile Eastern District of Michigan 
Southern Division 

Civil Docket Xo. 1(>05. 

William Alfred Lucking and Margaret Holmes Davis, 

Plaintiffs, 


v. 

Preston Delano, Comptroller of the Currency, and 

B. C. Sell ram, Receiver of First National Bank- 
Detroit, and First National Bank-Detroit, a 
National Banking Corporation, Defendants. 

MOTION FOR TEMPORARY INJUNCTION. 

Plaintiffs herein, William Alfred Lucking and Mar¬ 
garet Holmes Davis, hereby move and petition this 
Honorable Court for its injunction, temporary and 
permanent, restraining Preston Delano, as Comptrol¬ 
ler of the Currency, and B. C. Schram, as Receiver of 
First National Bank-Detroit, from 

T. Mortgaging or encumbering , or attempting to 
mortgage and encumber , the remaining unsold assets 
of the First National Bank-Detroit; and referred to in 
said Receiver’s quarterly statement of June 30, 1940, 
in the following words: 

Assets— 

Uncollected assets (including esti¬ 
mated values of foreclosure bids 
etc.) estimated value, $63,423,457.20 

Uncollected additional assets, 
estimated value 196,432.34 

Uncollected stock assessment, 
estimated value, 927,454.52 


Total remaining assets, est. 
value, $64,547,344.06 
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for more than the sum of $10,000,000, which sum is 
sufficient, together with the sum of about $.‘>0,000,000 
cash (and now on hand in the control of said Receiver), 
to permit said Receiver to now pay 12 cents (on the 
dollar) dividend to all unsecured creditors (deposi¬ 
tors) of said First National Bank-Detroit. 

II. Paying or disbursing, or attempting to pay or 
disburse, any other or further dividends to any or all 
the unsecured creditors (depositors) of First National 
Bank-Detroit (over and exceeding said 12 cent divi¬ 
dend, mentioned in paragraph I hereof) until such 
sales of unsold assets of said First National Bank-De¬ 
troit have been made (in the same orderly and usual 
course of selling by said Receiver as in the past) as 
are sufficient in amount to pay and discharge said mort¬ 
gage of $15,000,000. and provide the means of paying 
an additional final dividend to the unsecured creditors 
(depositors) of said Bank, without the placing upon 
any of the assets of said Bank of a second mortgage 
of any kind or description. 

' TIT. Selling or otherwise disposing of the assets of 
First National Bank-Detroit, or any part thereof, at 
public auctions or in parcel lots, or in any other man¬ 
ner or by any other practice or method, which will or 
might result in the failure to realize the present fair 
market value thereof: or which will or might injure or 
tend to injure the general real estate values in the City 
of Detroit or the values of other and adjoining prop¬ 
erties and variously located parcels of land and im¬ 
provements, so closely situated to the unsold assets of 
said First National Bank-Detroit, as to be injured by 
any socalled dumping of said Bank's assets or proper¬ 
ties on the real estate or mortgage market in the City 
of Detroit. 
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And your petitioners, Plaintiffs in this cause, re¬ 
spectfully show to this Court, in support of said mo¬ 
tions for injunction—that said defendants. Comptrol¬ 
ler of the Currency and Receiver of said First National 
Bank-Detroit, are now threatening to place a blanket 
mortgage of $40,000,000. in amount upon all remaining 
unsold assets of said First National Bank-Detroit. with 


the avowed purpose of paying a dividend of twenty 
(20) cents on the dollar to all unsecured creditors (de¬ 
positors) of said Bank on or about November 1, 1040. 
That such a mortgage would have the effect of keeping- 
said defendants in charge of said receivership and said 
assets—and the said receivership open and unsettled— 
for another seven to ten years—which unnecessary and 
unwarranted continuance of said receivership would 


(a) greatly increase the expenses of said re¬ 
ceivership and the excessive sums now exceeding 
$1,000,000. already taken to the Washington office 
of the Comptroller of the Currency as alleged of¬ 
fice expense of his Insolvent National Bank Divi¬ 
sion—and 


(b) greatly increase the so-called legal expense 
bills of said receivership—which bills (paid and 
unpaid) since March, 1033, have now grown to the 
huge sum of over $2,000,000. 

(c) and effectually prevent a final present ter¬ 
mination of said First National Bank-Detroit's 
receivership along the lines of the termination of 
the receivership of Guardian Detroit National 
Bank of Commerce, in 1036—and for which pur¬ 
pose said Comptroller of the Currency and Re¬ 
ceiver have now for months past been making a 
detailed (item by item) appraisal of all assets of 
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First National Bank-Detroit—which has already 
cost upwards of $50,000. as petitioners estimate. 


And in support of the above motion or petition for 
injunction, plaintiffs and petitioners show the follow¬ 
ing: facts— 


I. Tlie facts set forth in the complaint in this cause 
and the amendments thereto—consisting of para¬ 
graphs (1) to (71): which facts now stand admitted 
bv defendant Receiver Sell rain's motion to dismiss. 


Tl. That eighty per cent of all general depositors’ 
claims against said Bank have now been paid by said 
Receiver, the last of which payments was 10 per cent 
on May lb, 1938. 

III. That all general depositors of said Bank having 
a balance when it closed of $300 or less, have already in 
1938. received 100 cents on the dollar of their claims— 
and which depositors are now paid in full and number 
about 300,000. 

i IV. That no financial or monev stringenev now ex- 

» i * 

ists in the City of Detroit generally or among the gen- 
eal depositors of First National Bank-Detroit having 
claims against said Bank—but on the contrary the 
greatest inflow into the City of Detroit and surround¬ 
ing counties, of cash in its history will take place in the 
next few months—where the Governments of the 
United States and of Great Britain have recently 
placed very large orders for war materials totalling 
several hundred millions of dollars. 


V. No legitimate reason now exists for the mortgag¬ 
ing and encumbering of the remaining assets of said 
Bank for an excessive sum such as $40,000,000, or for 
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any other sum, unless the same is a necessary and con¬ 
tributing part of the plan for terminating the receiv¬ 
ership of this Bank—which termination, and its de¬ 
sirability, was expressly agreed upon by said 
Comptroller of the Currency with this Plaintiff’ Luck¬ 
ing and Hon. Prentiss M. Brown nearly one and 
one-half years ago—and which agreement is evidenced 
in part by the Comptroller’s letter of May Ml, 1939 (Lx. 
0, Page 69 of Complaint). 

VI. And for that very purpose, and for nearly three 
months the Comptroller of the Currency and Receiver 
of said Bank have had a force of about 60 men working 
on an appraisal of the unsold assets of said Bank— 
which work lias to date cost between $50,000 and $100,- 
000, as petitioners believe. 

That all of which work will be a useless waste, if 
the said appraisal is not to be used at this time to aid 
and assist this Court in arriving at the present, fair 
market value of all said unsold assets, and to then 
a])]>rove or disapprove of a termination plan to end 
said receivership—and which plan is now being pre¬ 
pared by a committee headed by Joseph Sehlotman— 
expressly appointed by said Comptroller of the Cur¬ 
rency—for that very purpose of ending said receiver¬ 
ship—and making such a final distribution to the 
Bank’s depositors, as is consistent with the present, 
fair worth or market value of said unsold assets, tak¬ 
ing into full consideration the present unsettled con¬ 
dition of world affairs. 

VII. In the month of May, 1940, the authorized rep¬ 
resentatives of defendant Comptroller of the Cur¬ 
rency, took the position and stated to plaintiff Lucking 
at an interview in Washington, I). C., that the Comp- 
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troller of the Currency would take no steps toward a 
termination of the receivership of said First National 
Rank-Detroit, by sale of the remaining assets to a liq¬ 
uidating corporation to be formed, until an itemized 
appraisal had been made to determine the present, fair 
market value of the unsold and unliquidated assets of 
said Bank. Said representatives further told said 
plaintiff at said time that such an appraisal would be 
commenced immediately and could be finished in from 
sixty to ninety days. 

Said representatives further told said plaintiff that 
the matter of the details and terms of a plan to ter¬ 
minate said First National Rank-Detroit’s receiver¬ 
ship and make a final distribution to the general cred¬ 
itors (depositors of said hank) was entirely in the 
hands of the liquidating committee previously ap¬ 
proved by the said Comptroller of the Currency, sub¬ 
ject only to final approval by the said Comptroller of 
the Currency and his representatives ns to its fairness 
to all those interested in said hank. That relying upon 
the said statements of said representatives of said 
Comptroller of the Currency, and to facilitate and 
enable the making of such appraisal, these petitioners 
adjourned their motion filed in this court on or about 
the Sth dav of Mav, 1940 until date hereof—although 
petitioners took the position that there was no neces¬ 
sity for the making of such an appraisal, and that all 
the hanks of Detroit were familiar with the fair market 
value of said remaining assets and that no difficulty 
would he had in fixing a fair present market value 
thereof, since said assets had been appraised repeat¬ 
edly b\ representatives of at least one of the Detroit 
banks and of the Reconstruction Finance Corporation, 
and loans from time to time had been made thereon. 
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VIII. Upon information, petitioners show that said 
appraisal was not started by said Comptroller of the 
Currency and said Receiver of said Bank until the lat- 
ler part of August, 1940. That said appraisal was 
commenced bv making an itemized detailed case his- 
torv of each of the parcels comprising said unsold as¬ 
sets, the mortgages, land contract interests and real 
estate title interests totalling over 17,000 different 
items. That three well known real estate men in the 
City of Detroit were retained by said defendants in 
an advisory capacity and have been asked to fix a pres¬ 
ent, fair market value upon about 100 of the largest 
parcels of land held by said Receiver and remaining 
unsold. That as to the thousands of unsold mortgage, 
land contract and full (real estate) title interests, said 
Receiver has had during the last sixtv davs a force of 
about sixtv men working on the same on a so-called 
appraisal thereof, which is not yet completed, as peti¬ 
tioners are informed. 

IX. Petitioners further show upon information, that 
the said defendant Comptroller of the Currency and 
his representatives have suddenly and within the last 
few days, stated to the Chairman of said Liquidating 
Plan Committee, that thev intend to mortgage all of 
the remaining unsold assets of said bank in the hands 
of said Receiver for a sum approximating $40,000,000 
and to pay by November 1, 1940, a twenty per cent 
on the dollar dividend to all general creditors or de¬ 
positors of said Bank. 

Petitioners show that such a step at this time would, 
in their belief, effectually nullify the above agreements 
and understanding mentioned in paragraphs VI and 
VII hereof. That your petitioners believe and submit 
to this Honorable Court that said appraisal should be 
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completed (since it has already cost large sums of 
money) ami that then a final plan for termination of 
said receivership and the sale of all said unsold assets 
at their present fair market value should be had and 
a final closing dividend made in accordance therewith 
to all general creditors or depositors of said Bank. 

Petitioners believe and charge that said Comptroller 
of the Currency and said defendant Receiver of said 
Bank now intend (and have so reached the intention 
in the last few da vs) to so heav'd v encumber all said 
unsold assets of said bank for the sum of approxi¬ 
mately $40,000,000 in order to make said dividend pay¬ 
ment of twenty per cent by November 1st next. That 
said defendants intend to borrow said sum, if they 
can, either from the Detroit banks or the Reconstruc¬ 
tion Finance Corporation, thereby so heavily encum¬ 
bering said unsold assets, that six to ten years in the 
future will elapse before the said Comptroller of the 
Currency and Receiver of said Bank will be ready to 
close said receivership, at the present rate of liquida¬ 
tion they are pursuing in the sale of said remaining 
assets. 

And your petitioners further show, upon informa¬ 
tion, that if said Comptroller of the Currency and Re¬ 
ceiver are permitted by this Court so to mortgage said 
unsold assets for said sum of $40,000,000, it will defi¬ 
nitely prevent any termination of said receivership by 
the methods successfully used in 19M(j for terminating 
the receivership of the Guardian National Bank of 
Commerce of Detroit, and set forth at length in para¬ 
graphs 1”), 1() and 17 of the Amended Complaint. 

N. On information, that it is the secret purpose and 
intent of said defendants Comptroller of the Currency 
and Receiver of said Bank to fix the value, at which 
they will and are willing to sell said remaining unsold 



assets as a whole, to a liquidation corporation, at such 
a high figure, that it would he impossible for the said 
Committee or a liquidating corporation, to borrow 
enough money in order to pay such high price for said 
assets—especially in view of the present unsettled con¬ 
dition of world affairs generally. 

And in that connection your petitioners show, upon 
information, that for various reasons of their own, 
certain representatives of the defendant Comptroller 
of the Currency do not desire to see the receivership 
of the First National Bank-Detroit terminated for at 
least live years to come, notwithstanding as set forth 
in the amended complaint in this cause, said represen¬ 
tatives have repeatedly taken the position that they 
are willing that such a termination take place. In that 
connection petitioners show that on or about the 27th 
day of June, 1931), the Deputy Comptroller of the Cur¬ 
rency, one Upham, stated to petitioner Lucking, that 
any termination of said receivership of said First Na¬ 
tional Bank-Dotroit was entirely against his wishes 
and judgment, and that he hoped such receivership 
would continue for at least live years more. Said 
statement was made in the presence of a Mr. Anderson, 
one of the attorneys attached to the said Comptroller 
of the Currency’s Department in Washington. 

XI. Petitioners show that this present so-called ap¬ 
praisal (which is costing upwards of $50,000) and 
which, in their opinion, is but a restatement in lengthy 
language of facts and values now well known to many 
of the hanks of Detroit and to the Reconstruction Fi¬ 
nance Corporation as well, is intended and hoped by 
said defendants Comptroller of the Currency and 
Receiver of said Bank to support and justify the pres¬ 
ent estimates of said Receiver as to the ‘‘ultimate 
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values" of the unliquidated assets totalling on June 
JO, 11)40, as he estimates, $03,423,457.20. 

And in that connection, petitioners show, upon in¬ 
formation, that after the early part of the year 193d, 
when the receivership of the Guardian National Bank 
of Commerce had been ended and terminated by the 
formation of a liquidating corporation as set forth in 
paragraphs 15, Hi and 17 of this amended complaint, 
T. I\ F. O'Connor, then Comptroller of the Currency 
and his subordinates decided for some personal rea¬ 
sons of their own, they would never follow that pro¬ 
cedure again and permit a similar termination of the 
receivership of the First National Bank-Detroit, if 
they could possibly help it. 

Cpon information, that in furtherance of said pur¬ 
pose and to defeat discussions which were then in 1936, 
taking place in an effort to similarly terminate the 
receivership of the First National Bank-Detroit, said 
Comptroller of the Currency and Receiver of said 
Bank marked up their estimate of the “ultimate liq¬ 
uidation value” of the unsold assets of said Bank to 
such a figure that it would be extremely difficult for any 
depositors' committee so-called, or proposed liquidat¬ 
ing corporation, to finance a purchase of the unsold 
assets of said bank and so terminate its receivership. 

Upon information, that in order to carry out the said 
purpose of defeating any termination of said receiver¬ 
ship, said O'Connor, the then Comptroller of the Cur¬ 
rency and the Receiver of said Bank, B. C. Sell rani, 
raised their estimate of the “ultimate liquidation 
value" of the unsold assets in the Receiver's hands in 
the following manner, namely: 

(a) On June 30, 1936, said Receiver had on 
hand by his estimated value, the sum of $96,455,- 



624.03 of “Uncollected Assets", and during said 
year of June 30, 1036, to June 30, 1037, said Re¬ 
ceiver sold certain of said assets, realizing there¬ 
for the sum of $40,800,000. 

Said Receiver would, therefore, obviously have 
left and on hand on June 30, 1937 (after realizing 
said $40,800,000 easii) assets of an estimated 
worth (using the same values for the remaining 
unsold assets as those used bv the Receiver on 
June 30, 1936) of about $56,000,000. 

(b) Rut on June 30, 1937. said Receiver pub¬ 
lished his vearlv statement in which lie showed 
• • 

“uncollected assets", totalling $104,296,101.11. 

XII. And so your petitioners show that in fact, said 
Receiver of said bank had in the year June 30, 1936 to 
June 30, 1937 marked up his unsold assets (remaining 
after the sales of that year) nearly 100 per cent by 
making an estimate of “ultimate liquidation value" of 
the remaining assets amounting to $104,296,000. 

And your petitioners show that said Comptroller of 
the Currency and said Receiver have so kept the re¬ 
maining unsold assets so marked up ever since—until 
now as of June 30. 1940, they claim to have by their 
estimates of ultimate liquidation value (by still keep¬ 
ing upon their books the said marked up values), the 
sum of $63,400,000 of unsold assets—which with cash 
then on hand of $26,000,000. now shows a total (using 
said marked up values) in excess of 100 per cent of all 
liabilities to all creditors and depositors. 

XIII. Petitioners show that, in other words, said 
Comptroller of the Currency and Receiver of said 
Bank seem to be now contending, in effect, that said 
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First National Bank-Detroit should never have been 
closed, for by these Receiver’s present estimates of ul¬ 
timate liquidation values, said Bank must have been 
always solvent. That said defendants seem, therefore, 
to be placing themselves in the position of now con¬ 
tending that the closing of said bank in 1933 was in fact 
unlawful and illegal and a fraud upon the owners of 
said bank, perpetrated by the creditors (depositors) 
of .-aid bank, acting through their statutory agent and 
receiver appointed by the said Comptroller of the 
Currency. 


XIV. But vour Petitioners further show that such 
estimated “ultimate liquidation value" made by said 
Receiver does not represent present, fair market val¬ 
ues. As an indication that such is the fact, petitioners 
show that in the year 1938 the Comptroller of the Cur¬ 
rency and the said Receiver of said Bank represented 
to the Receiver of the First Detroit Company that his 
general deposit claim of $96,175.39 on hand in said 
First National Bank-Detroit at its closing in February, 


1933, was only then worth (in .June, 1938) 92 cents on 
the dollar, and said defendants actually succeeded in 
buying the said claim from said Receiver of said First 
Detroit Company for said 92 cents on the dollar, and in 
obtaining the approval of this court to said purchase 
and sale bv its order of Julv 29, 1938 entered in Cause 


No. 12793; although said Receiver's estimated “ulti¬ 
mate liquidation value" of unsold assets, as of June 
30, 1938. showed said deposit claim to be worth about 
$1.30 on the dollar. 


XV. And your petitioners further show that in the 
years 1939 and 1940, several million dollars of balances 
of twenty cents on the dollar of general deposit claims 
against said First National Bank-Detroit have been 


sold in the open market in Detroit at a price of between 
9(> and 97 cents on the dollar (or between 80 per cent to 
90 per cent of said twenty cent balance of said claims). 

That said purchases and sales have been made by a 
large number of experienced persons in the City of 
Detroit, who in said period, have had before them the 
said Receiver's said quarterly estimates of the “ulti¬ 
mate liquidation value" of said unsold assets held by 
said Receiver. 

That said purchases and sales of said 20 per cent 
balances of depositors’ claims were all made in a free 
and open market in Detroit, and afford some evidence 
of what the present fair market value of the remaining 
unsold assets of said Bank is, for the simple reason 
that practically all the remaining unsold assets and 
cash on hand are to be used to pay general depositors 
the remaining $07,000,000 due them, in order to make 
100 cents on the dollar of their deposits. 

And petitioners submit that a free market value es¬ 
tablished bv large numbers of voluntarv sales of these 
deposit balances of twenty cents (all depositors have 
received SO cents) at between 17 and 18 cents, affords 
some evidence of the fair market value of the unsold 
assets and cash (as of June 30, 1940) behind these de¬ 
posit claims, all of which must have been considered 

bv the bn vers and sellers of said claims in the last vear 
• • • 

—and large numbers of whom were experienced traders 
of considerable personal financial responsibility. 

XVI. And your petitioners beg to direct this Court’s 
attention to the seemingly indefensible delay that said 
defendants have intentionally caused in the making of 
said appraisal of the fair market value of the unsold 
assets of said First National Bank-Detroit in order, ap¬ 
parently to hold off as long as possible the promised 
termination of the receivership of said Bank. 
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For on October 20. 1030, Plaintiffs wrote George P. 
Parse, General Counsel of the Comptroller of the Cur¬ 
rency that: 

“* * '* (4) In the meanwhile, I understand that 
the Comptroller is intending to start and complete, 
in four to six weeks, an appraisal or check up of 
the assets in the hands of Receiver Scliram—to 
the end that there will be no further unnecessary 
delay in the terminating of the Receivership of 
this Bank. 

“Thanking vou for vour courtesies to me, I am 

“Yerv trulv vours, 

• • • 

“William Alfred Lucking." 

See page 03 of printed complaint. 

And under date of October 27, 1030, said General 
Counsel replied: 

: .. * # * nriio balance of your letter, as set forth 

on pages 2 and 3 thereof, relate to matters concern¬ 
ing the proposed ‘Liquidating Plan Committee’, 
its personnel, etc. It is provided in the aforesaid 
memorandum of May 24, 1030, covering the con¬ 
ference with the Comptroller: 

“ ‘It was further understood that the plan would 
not be initiated by tbe Comptroller but must be 
worked out by local people in Detroit.’ 

“Mr. Anderson and 1 indicated to you at the 
time of your conversation with us concerning the 
foregoing, that these were matters that we under¬ 
stood wore being worked out or were to be worked 
out by the interested parties. 

“Yerv trulv vours, 

“George P. Barse, 

“General Counsel, 

“Bureau of Comptroller of the Currency. 
“Enclosures.’’ 
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"Wherefore, petitioners respectfully ask that a tem¬ 
porary injunction issue in accordance with this peti¬ 
tion. 

Dated—Detroit, Michigan, October 17th, 1940. 

"William Alfred Lucking, 
Margaret Holmes Davis, 
Petitioners. 

Lucking, Van Aukf.n & Sprague, 

Attorneys for Petitioners , 

Business Address: 

3114 Union Guardian Building, 

Detroit, Michigan. 

United States of America, 

State of Michigan, County of Wayne, ss: 

"William Alfred Lucking being duly sworn, deposes 
and says that he has signed the foregoing petition, in 
his own behalf and on behalf of co-plaintiff, Margaret 
Holmes Davis; that he has read the said petition and 
that the facts therein stated are true, except as to mat¬ 
ters therein stated upon information and as to those 
matters he verily believes it to be true. 

"William Alfred Lucking. 

Subscribed and sworn to before me this 17th day of 
October, 1940. 

Marie McCullough, 

Notary Public, Wayne County, Michigan. 
My commission expires July 21, 1941. 
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Civil Locket/ 

/ 

No. 3603 I 


MOTION FOE ORDER DISMISSING MolION FOR TEMPORARY 
INJUNCTION 


Now come the plaintiffs In the above entitled cause, 
by their counsel. Lucking, Van Auken & Sprague, and move the 
Court for an o^er dismissing, without prejudice, however, their 
motion for temporary Injunction, which motion has not been 
filed In this court but copy of which was served on counsel for 
the defendant, B.C. Schraa, Feceivar of First National Bank- 
letroit, a national banking association, on tba 13th day of 
October, 1940. 


3114 Union Guardian Building 
Detroit, Michigan 

Dated at Detroit, Michigan, this 
22nd day of October, A.D. 1940 
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ORDER DISMISSING MOTION 
FOR TEMPORARY INJUNCTION 


At a saaalon of aald Court bald ia tha 
Federal Building la tha City of Datrolt, 
County orwayne aad 8tata of Mlohigan 
on tbia day of Oetobar, A*p. 1940. 
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On raading and filing tha action of tha plaintlffa 
for dismissal without prejudice of tbalr motion for tMparary 
injunction, the original of which baa not baan fllad in this 
court but copy wbaraof waa served on oounsal for tbs defendant 
B. C. Sobraa, Reoeiver, on tba 18th day of Ootobar, A.D. 1*40, 
and the court being fully adriaed in tha premise* grants said 
notion, and 

IT IS ORDERED, ADJUDGED AXD DECREED that tha motion 


of the plaintlffa for a taaporsry injunction herein*bov# described 
is hereby dismissed without prejudloe end without costs to any 
of the parties. 
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United States of America 

Eastern DISTRICT OF Michigan 


s«: 


I,. Cl-P oll- V. Ry.- !~) . .. . , Clerk of (ho United States Dim riot ('our*, in *nd 

for the .-.uaterr. District of Mi or .i r -.,r. ,do hereby mortify (lint (V .iimev 

and foregoing is a true and full copy of the original Motion for 0rdor ai.i.r.i.. in,; .Vetio: lor 
temporary injunction. Order oiaait.in^ Motion for Temporary Injunction tint! rocket ■■ .::• 
In the Matter of Fi liws Alfred Lucking and Margaret Holme., i-'uvii, vs Preston D i. 
CoBptro_l*-r of the Currency end si. C. Schrno, Receiver of First National Bunk Tot 
et el, cause No. 1603 ___ 



noV remaining among tho records of tho said Court iu my office. 

IN TESTIMONY WHEREOF, I have hereunto subscribed my name nr.d 
affixed the seal of the aforesaid Court at . Detroit . . . 
this 16th ... day <>f ...Deces&cr ...., A. I). IS . 40 
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File Xo. 2356. 


First National Bank 
Detroit 

B. C. Schram, Receiver. 

December 16,1940. 

Comptroller of the Currency, 

Division of Insolvent National Banks, 

Washington, 1). C. 

Sir: 


In response to a request made today by your Mr. 
George P. Barse, 1 am pleased to submit the following 
information concerning the payment of the 20^7 divi¬ 
dend to creditors of this trust which began on Novem¬ 
ber 1, 1940. 

Part of the funds necessary for the payment of this 
dividend was borrowed from the Reconstruction Fi¬ 
nance Corporation under a commitment dated Sep¬ 
tember 30, 1940. The first withdrawal from this com¬ 
mitment was made on November 14, 1940, and the last 
withdrawal was made on December 5, 1940. The total 
amount drawn to date is $33,000,000. The distribution 
of the dividend, approximating $67,177,000, has for all 
practical purposes been completed. Out of the total of 
$67,177,000 in checks issued, all but $1,427,433.00 have 
been delivered. The checks on hand are being with¬ 
held for lack of address, probate papers or for other 
similar reasons. 

1 have checked my records and find that we hold the 


receipt of William Lucking for the Fifth Dividend of 
20^ in the amount of $1,668.34 and that his check was 
delivered on November 12, 1940. As evidence of this 
delivery, I enclose photostatic copy of the receipt, as 
well as the cancelled check bearing Lucking’s endorse- 
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incut. William Lucking also had a small account, Claim 
Xo. G-104S4, tor which our Fifth Dividend Check in the 
amount of $61.86 was delivered to him on November 
12,11*40. As evidence of this payment, I enclose photo¬ 
static copy of receipt and cancelled check bearing his 
endorsement. 

The above mentioned accounts are the only ones we 
find in which William Lucking appears to have any 
interest. Neither Cynthia Mills nor Cynthia Mills 
Cleveland were creditors. 

I trust I have furnished you with the information 
desired. 

Very respectfully, 

B. C. Schram, 

Receiver. 

BCS-R 


Detroit, HIoh 


i i 

9tx. DIVIDCNO JB% 
rtmarr matiomal lANK-ocraorr 









NOV 1 ?1QA0 


u O 



J 


first National Bank-Detroit, Michigan 





BEST COPY AVAILABLE 











BEST COPY AVAILABLE 


from the original bound volume 



First National Bank-Detroit. Michigan 






